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CALLING ALL PRACTITIONERS 


Administration of Interstate Commerce Act Threatened 


by Pending Bill for an “Administrative Code” Recommended 
by Hoover Commission Task Force, which, Among Other Things: 


A. LIMITS COMMISSION’S JURISDICTION BY: 


Compartmentalizing Regulatory Functions Into Rulemaking And 
Adjudication; 


Substituting Narrow For Liberal Construction Of Its Powers And Orders; 


Restricting Its Discretion To Impose Terms And Conditions Upon 
Licenses; 


Abolishing Its Power To Award Reparation; 
Restricting Its Rulemaking Powers; 


B. LIMITS COMMISSION’S INDEPENDENCE BY: 
Permitting Judicial Review At Any Stage Of A Proceeding; 
Subjecting Its Subpoenas to Judicial Control; 
Substituting Court’s Judgment For Its Findings Upon Judicial Review; 


Subjecting Its Rules of Procedure And Court Litigation To Control 
Of Department Of Justice; 


C. JUDICIALIZES COMMISSION’S TRIAL PROCEDURES BY: 


Requiring Notice And Public Procedures In All Rulemaking; 


Substituting Notice Requirements Of Court Pleadings For Those Of 
The Act; 


Formalizing Informal Proceedings, Such As Special Permissions, 
Suspensions, Temporary Operations, etc.; 


Prescribing Court Rules Of Evidence And Procedure In Adjudication; 
Prohibiting More Than One Hearing In Adjudication; 


D. LIMITS COMMISSION’S POWER TO DECIDE BY: 


Forbidding Commissioners And Hearing Officers to Consult Or Be 
Advised By Its Staff Other Than An Independent Review Board; 


Substituting For Its Own Examiners Outside Hearing Commissioners, 
Appointed, Assigned and Supervised By A Chief Hearing Commissioner 
Of An Administrative Court; 


Finalizing Reports Of Hearing Officers By Prohibiting Submission To 
Review Boards And Restricting Commission’s Power To Correction 
of “Clearly Erroneous” Findings; 


~ 














E. DISBARS NON-LAWYER PRACTITIONERS BY: 


18. Limiting Their Practice Only To Matters Which DO NOT Require 
(1) A Knowledge Of Law, (2) Preparation Or Interpretation Of 
Pleadings, Legal Documents Or Evidence, (8) Examination Or Cross- 
Examination Of Witnesses, or (4) Filing Of Briefs, Exceptions, etc. 


SPECIAL MEETING OF ALL MEMBERS 
TO CONSIDER ASSOCIATION’S POSITION 
RESPECTING THESE PROPOSALS 


Departmental Auditorium, Washington, D. C. November 3 and 4, 1955 





ATTENDANCE AT THIS MEETING TO CONSIDER, DISCUSS 
AND ACT SHOULD BE A MUST FOR ALL PRACTITIONERS. 
ALL INTERSTATE COMMERCE COMMISSIONERS WILL 
PARTICIPATE. 





MAKE YOUR PLANS TO ATTEND NOW 


By Order Of Executive Committee 
John R. Mahoney, 
President 











A Screened Assault on the Independence 
of the Interstate Commerce Commission 


By Honorasie A. F. Arpara, Member, 
Interstate Commerce Commission 


Regardless of whether you are in favor of maintaining the inde- 
pendence of the Interstate Commerce Commission, you and others who 
deal with it and are affected by the Interstate Commerce Act should 
know that its status in this respect is under a serious threat. Proposals 
have been made to revolutionize its procedures which will drastically 
abridge, if not cripple, its functions. I am not referring to the bills 
recently introduced on Capitol Hill following the Cabinet Committee 
Report which would write fundamental changes into the Interstate Com- 
merce Act. True, those bills, would, if passed, have a considerable impact 
on transportation regulation. But they are a direct approach to 
amendment of the Act and the national transportation policy. Such 
provisions, and even their implications, can be openly analyzed and 
debated. If less regulation of interstate transport is desirable in the 
public interest, it should be accomplished by direct and forthright amend- 
ment of the Act. But to leave the Interstate Commerce Act and the 
Commission’s responsibility to the public untouched, and yet impair its 
basic effectiveness through an oblique assault, in the guise of procedural 
and administrative reform, is quite another matter. Such are the 
recommendations contained in the Hoover Commission Report on Legal 
Services and Procedure. So far they have been considered as of concern 
only to a small segment of the legal profession and others immediately 
interested in administrative procedure. However, this particular report 
of the Hoover Commission, if carried out, will so vitally affect the 
operations of the I. C. C., that it should be brought to the attention of 
those who might feel its impact and not remain a professional project. 
It should be widely understood not only by lawyers and practitioners 
but also by carriers, shippers, and the general public whose interests 
are affected in some way, almost every day, by the efficacy of the I. C. C.* 

Legislation has already been introduced to put these recommenda- 
tions into effect. I should point out that this report was not unanimous. 
Half of the members of the Hoover Commission, including ex-President 
Hoover and Attorney General Brownell, did not approve all the recom- 
mendations. Congressman Clarence J. Brown reserved the right to 
Farley approved most of the recommendations with reservation because 
disagree with the recommendations in their entirety. Mr. James J. 
of their technical nature, but did disagree with three of them. Mr. 
Holifield disagreed with the whole report. Therefore, only three out of 
twelve members saw eye to eye on all of the recommendations of a Task 
Foree which conceived them. 





Speech before Meeting of the New England Railroad Club, Hotel Vendome, 
Boston, Massachusetts, October 11, 1955. 
* Emphasis ours. 
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Of course, the I. C. C. is not alone being singled out; legal procedures 
of the other agencies are included. But, I feel it is my duty, as a lawyer 
familiar with the subject, to inform you—you who are directly involved 
—of the general nature of these proposals so far as they concern trans- 
portation. 

A few months ago, the then president of the American Bar Asso- 
ciation, Lloyd Wright, addressed the District of Columbia Bar on the 
subject of the Hoover Commission recommendations. His theme was 
that they presented a great plan of uniformity in all agency procedures, 
affording lawyers one set of clearly defined rules of practice and pro- 
cedure and that they would protect the legal profession from non- 
lawyer competition. Some of those who heard him gained the impres- 
sion that Mr. Wright was expressing the official views of the American 
Bar Association. This is especially unfortunate since the American 
Bar Association has not as yet endorsed the proposals at all. 

In addition to such factual presentation as he had made, Mr. Wright’s 
speech contained a moving emotional appeal. His talk was threaded 
with provocative generalities such as ‘‘totalitarianism,’’ ‘‘corrupting 
forces of power,’’ ‘‘modern guise of ancient tyranny’’ and ‘‘no other 
justification than bureaucratic convenience.’’ These sound foreign and 
inappropriate to anyone with even a casual acquaintance with the full 
hearing procedures which have characterized the actions of the I. C. C. 
throughout its history. 

From an academic point of view the reforms in Government which 
he endorsed had a certain ring of logic. But, as Justice Holmes once 
said, law is not the result of logic, but of experience. Rights and 
privileges, duties and responsibilities on paper—as written in the law 
—mean little. They must be translated into reality. To make them 
live, people must have a ready, easily accessible and responsive forum. 
Therefore, these proposals should be measured from that point of view. 

More than 52 recommendations have been made in this report. Of 
the 52, 41 would affect the I. C. C. in one way or another. We should 
determine whether they are, in the words of Mr. Holifield, ‘‘too 
legalistic,’’ and that ‘‘taken together they may have consequences that 
are too drastic and costly and impractical from the standpoint of efficient 
Government administration.’’ Furthermore, we should ascertain the 
extent to which they will endanger the I. C. C. as an Independent 
Agency. I shall confine myself to a discussion of a few which, in my 
opinion, would create unwarranted complexities and expense to the 
public and which would detrimentally affect the status of the I. C. C. 
as Congress intended it. 

It is interesting to note that no one on the Hoover Task Force, 
who originated the proposals, nor upon the Hoover Commission, who 
subsquently passed upon them, had any actual experience with the 
practices and procedures of the I. C. C. Changes affecting it were 
urged in spite of the fact that neither shippers nor carriers have ever 
seriously complained that our proceedings are unfair, unjust or partial. 
The only complaint that has been made to my knowledge is that they 
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have been slow. Peculiarly, some of these recommendations would 
worsen the situation in that respect. 

One of the proposals of the Hoover Commission report is that the 
Congress should look into the ‘‘feasibility’’ of transferring to the courts 
certain judicial functions of administrative agencies, such as the award 
of reparations or damages, and the issuance of injunctive orders, where- 
ever it may be done without harm to the regulatory process. 

It is clear that the Hoover Commission is of the opinion that these 
functions should be taken away from the I. C. C. The Task Force so 
recommended. Let us consider the practical effect of shifting from 
the I. C. C. to the courts the jurisdiction over complaints seeking the 
recovery of reparation. 

As you well know, carriers subject to the act are required to pub- 
lish and observe rates and charges which are just and reasonable and 
which are not discriminatory, nor unduly preferential nor prejudicial. 
When a shipper seeking reparation alleges that an unlawful rate has 
been charged, the Commission proceeds to determine what would have 
been the lawful rate for the service in question. 

The issue which the Commission must decide is substantially the 
same as if it were prescribing rates for the future. Reparation pro- 
ceedings are thus not ordinary damage actions, such as are traditionally 
the province of the courts, but are an adjunct to carrying out the 
purposes of the Act. Deciding such a case requires the same technica] 
knowledge, the same expertise and the same experience as does the 
prescription of rates for the future. And it must be emphasized that 
there is involved in every reparation case a consideration of many factors 
for, otherwise, through the granting of reparation, there would be 
created the very discrimination which the Act forbids. The Commission 
has followed a non-sectional and uniform application of its rules, regu- 
lations and orders. How could this objective be maintained if many 
courts in various sections of the country were acting independently of 
each other on these complex and technical issues? 

If the making of such decisions were distributed among all the 
judges of the 86 District Courts, the consequences should be obvious. 
The courts are not equipped with rate experts and the facilities for 
handling such matters, and even if they were, the lack of unified 
handling would result in various rates being allowed different shippers 
contrary to the intent of the Act. A rate which one judge or jury 
thought unreasonable might be held reasonable by another judge or 
jury, while at the same time the Commission itself would be prescribing 
a different rate for application in the future. There would be not merely 
discrimination, preference, and prejudice—there would be chaos in the 
transportation system. 

This division of jurisdiction may appear simple to one not versed 
in transportation, but you, and those who are in a position to know, 
realize the utter dislocation and conflict which would ensue. It would 
necessarily result in an increase in the total number of cases to be 
handled and increased expense to the parties, because claims for repara- 
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tion usually are joined in the same proceeding in which prescription 
of rates for the future is sought. Since prescription of rates for the 
future would still remain under Commission jurisdiction, two actions 
would be necessary where only one is now required to obtain complete 
relief. 

Sections of the proposed administrative code have the effect of 
formalizing many proceedings unnecessarily and complicating and 
unduly protracting the administrative process with respect to rule- 
making practice, notice requirements and Commission organization. 
Furthermore, they would impose cumbersome judicial procedure with 
respect to such informal proceedings as special permissions in the 
Bureau of Traffic, emergency or temporary authorities, petitions to 
suspend rates, ete. These proposals in addition to interfering with 
present accepted methods of operation would create increased cost to 
the taxpayers and an unnecessarily heavy load on the already over- 
burdened courts. 

Running through all of the recommendations is an evident purpose 
to cireumscribe the exercise of independent action and judgment by 
the I. C. C. For example, recommendation 45 says that the Interstate 
Commerce Act should be strictly construed rather than in the traditional 
liberal fashion of remedial legislation and further that orders of the 
Commission should be strictly and narrowly construed. 

The justification for many of the Hoover Commission’s recommen- 
dations is the assumption that all administrative agencies are engaged 
in the adjudication of controversies between individuals. As I see 
it, the only adjudicatory powers which the I. C. C. has are incidental 
to the exercise of its legislative or regulatory functions. In adjudication 
a tribunal determines the private rights and liabilities of contesting 
parties upon the basis of law established either by a State or by the 
precedents of the common law. The Commission’s functien is not to 
adjudicate private rights of contesting parties. Every proceeding 
before the Commission involves primarily the question of the public 
interest which is precisely the question confronting a legislative body. 

Its basic overall function is to administer not only a particular 
section of the Act but to carry out the entire objective of transportation 
regulation, that is: to maintain and preserve a sound transportation 
system, efficient, economical and impartial in its impact on carriers, on 
shippers and on the public alike. In other words, the I. C. C. has a 
broad mandate and responsibility, as an arm of Congress to carry out 
policy as laid down by Congress, which courts do not have. This is 
why over the years, not by statutory mandate, but by voluntary interpre- 
tation, the courts have limited the scope of review of I. C. C. action. 
The courts themselves have long recognized, first, that the I. C. C. is 
not a subordinate court, and second, that the courts are not super- 
administrative agencies. As the Supreme Court expressed it in 
Rochester Tel. Corp. v. U. 8., 307 U. 8. 125, 138: 


* * * This Court ‘‘aseribed’’ to the findings of the Commission 
‘*the strength due to the judgments of a tribunal appointed by law 
and informed by experience.’’ * * * Recognition of the Commission’s 
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expertise also led this Court not to bind the Commission to common 
law evidentiary and procedural fetters in enforcing basic pro- 
cedural safeguards. 


Had this understanding, this comity and balance of functions not 
come about, neither the I. C. C. nor the courts could have done their 
jobs effectively. It is universally recognized that we have the finest 
transportation system in existence under private ownership and the 
Supreme Court has on numerous occasions commended the I. C. C. for 
its protection of private rights in this accomplishment. 

The fact that the Commission has been sustained in 87 percent of 
its appeals to the courts indicates the soundness of its decisions and its 
observance of due process. By this, I do not suggest that existing 
practices and procedures should never be changed. We are doing it 
periodically and, in addition, we annually recommend to Congress 
changes in the Act which we believe will better protect the public 
interest. But such changes are made, as they should be, only after 
careful examination and consideration of the end to be attained. They 
are not made by advancing some abstract concept which cuts a swath 
of uncertain width through existing statutes, rules and practices, thereby 
destroying many of the safeguards of service to the public without 
replacing them. Such a haphazard approach can only create confusion 
and uncertainty among the public and within the agency itself, yet 
such appears to be the way in which many of these proposals were 
conceived. 

Now it is recognized that the Commission’s ability to do its job 
so well is due to many years of daily and exclusive preoccupation with 
transportation problems. My apprehension that courts would not be 
able to do this job satisfactorily should not be taken as a reflection upon 
their capacity and ability. The courts do not concentrate exclusively 
on transportation problems, but are constantly dealing with a variety of 
other matters, most of which are disputes between a few parties with 
limited issues. The regulation of transportation, although it has many 
facets, is of a whole fabric. If all the pertinent parts, as well as policy, 
are not understood and applied, the fabric will disintegrate. It should 
be interesting to have had a court wrestle with the complex underlying 
factors involved in the recent Government Reparations Cases. 

Another recommendation of the Hoover Commission is that there 
should be established an administrative Court of the United States with 
three sections—a tax section, a trade section, and a labor section; and 
that Congress should determine whether the trade section and the labor 
section should have original or appellate jurisdiction. 

The trade section of the Administrative Court would presumably 
have some jurisdiction over I. C. C. activities. However, there is no 
explanation by the proponents of these plans as to what is meant by 
‘the trade regulation field,’’ and, of course, all activities of the Com- 
mission may be regarded as trade regulation. The trade regulation 
section would have jurisdiction to enforce certain sections of the Clayton 
Anti-Trust Act, particularly section 7. At the present time, jurisdiction 
to enforce section 7 (relating to unlawful acquisition of stock of com- 
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petitors insofar as it applies to common carriers subject to the Inter- 
state Commerce Act) is vested in the Interstate Commerce Commission. 
This is appropriate, because this Commission has jurisdiction under 
section 5 of the Interstate Commerce Act over all consolidations, 
mergers, unifications and acquisitions of control by common carriers. 

Conflicts would be inevitable if the administration and enforcement 
of this provision of the Clayton Act were withdrawn from the Com- 
mission. The question whether mergers, ete., would unduly restrain 
competition is clearly inseparable from the question whether the trans- 
fer of certificates, permits and licenses will serve the public convenience 
and necessity and will be in the public interest. Nevertheless it should 
be obvious that by the creation of another forum not only will jurisdic- 
tion be confused and divided, but the correlation between responsibility 
and authority will be destroyed. 

It has also been recommended by the Hoover Commission that hear- 
ing examiners be replaced by so-called hearing commissioners who would 
be completely divorced from the I. C. C. and from other agencies whose 
eases they would hear. They are to be appointed by a separate authority, 
and are to be subject to the assignment and supervision of a Chief 
Hearing Commissioner, operating under the administrative control 
and direction of the Administrative Court. 

Under this proposed plan the Commission would no longer be the 
principal administrator of the Act, despite the fact that it still would 
be responsible for the results. It would not be permitted fully to re- 
consider the decisions of these hearing Commissioners. ‘‘Except for 
questions of policy committed to determination to the agency by the 
Congress,’’ the Commission would be limited in its review to the same 
extent that decisions of the Commission are presently reviewable in 
the courts. 

What constitutes a question of policy under this plan is not clear. 
This proposal seems to indicate that the Commission could only 
formulate general rules and that the application of these rules to the 
facts of each case would be a matter for the hearing commissioner to 
decide. His decision apparently would be final unless clearly erroneous. 
A multitude of facts, economic and geographic, as well as specific in- 
dustry needs, are usually submitted in matters which come before the 
I. C. C. The subordinate evidentiary facts are many times not in 
dispute. The principal problem is the weighing and evaluating of these 
facts and the application of a trained and experienced judgment in 
determining whether the public interest will be served in conformity 
with the national transportation policy. The proposed procedure, to 
a large extent, would deprive the parties and the public of the broad 
experience and judgment of the Commission derived from its intimate 
and exclusive contact with the transportation field. It is only through 
close review of all proceedings, either upon appeal by the parties from 
the hearing examiner’s order, or by staying that order on our own 
motion, that policy is formulated and consistency in the application 
of policy is maintained. If, on the other hand, the decisions of the 
hearing commissioner, whose experience is limited to the handling of a 
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small fraction of the total cases and who, in fact, may have had little 
or no experience in transportation matters, were in nearly every instance 
to become the final word, not only would there be no consistency, but 
there would be a total disintegration of policy. 

Necessarily, within the limits of this paper, I can only give you a 
limited picture of the possible effects of these proposed ‘‘procedural’’ 
reforms. The Commission presently deals with an immense volume of 
work. It is difficult and technical, but the presently accepted methods 
and procedures, developed through long experience and particularly 
adapted to the specialized problems of transportation, are well known 
and have served the ends of justice and the interests not only of carriers 
and of shippers, but of the overall public need. The Commission has 
periodically reviewed its Rules of Practice and Procedure. At the 
present time it is undertaking a comprehensive revision of its rules 
of practice which will further improve the accepted and thoroughly 
understood methods of recourse to I. C. C. relief and redress. Can we 
afford to tinker with a system which has been a pragmatic success 
without sound justification ? 

These proposals threaten to turn the regulation of transportation 
into a hopeless maze of conflict and confusion to the detriment of the 
entire transportation industry and the vast economy of this country 
whose lifeblood is transportation. The wisdom, experience, and ac- 
complishments of the Interstate Commerce Commission over a period of 
69 years would be jettisoned, and the most important segment of our 
economy would be cast in a mold in the name of conformance, theory and 
reform, without regard to consequences. The doubt and uncertainty of 
the proper tribunal, because of the substitution of at least three forums 
in the place of one, will be the beginning of a new series of controversies 
and attempts at interpretation. 

Congress will soon hold hearings on legislation based on these 
recommendations. Although not easy to understand by a layman, they 
should be studied and carefully weighed by those who are intimately 
acquainted with the problems of transportation. Congress could then 
have the benefit of an informed and practical evaluation of these pro- 
posals by those whose interest lies not in dabbling in idealistic hypothesis, 
but rather in the practical day-to-day problems of fostering the con- 
tinued growth and prosperity of our transportation system. 
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Operations 
Unification, Service & Safety 


The discussion group on ‘‘Operations—Certificates, Unification, 
Service and Safety’’ convened Friday, May 6th, 1955, at 8:30 A. M., 
in the Lobby of West Ball Room, Hotel Commodore, New York, New 
York, Mr. Warren Price, Jr., Group Leader, presiding. 


Participants: 


Warren Price, Jr., Leader, Attorney-at-Law, Washington, D. C. 

Honorable Hugh W. Cross, Member, Interstate Commerce Commis- 
sion, Washington, D. C. 

Harold D. McCoy, Secretary, Interstate Commerce Commission, 
Washington, D. C. 

W. Y. Blanning, Director, Bureau of Motor Carriers, Interstate 
Commerce Commission, Washington, D. C. 

Wilmer A. Hill, Member, Law Firm of Ames, Hill and Ames, Wash- 
ington, D. C. 

Harry E. Yockey, Member, Law Firm of Yockey and Yockey, 
Indianapolis, Indiana. 


Erle J. Zoll, Jr., General Commerce Attorney, Illinois Central 
Lines, Chicago, Illinois. 





Chairman Warren Price, Jr.: As you gentlemen know, the subject 
today is ‘‘Operations.’’ That has sort of a surgical twist, but I can 
assure you it is transportation operations, and not medical. 

My role is going to be a very minor one. Something like a situation 
I heard of the other day where a young couple went to a Justice of the 
Peace one Friday night and asked to be married. He said, ‘‘I’m sorry, 
we have a three-day rule here. I can’t marry you until Monday.’’ So 
the groom said, ‘‘ Well, sir, could you say a few words to tide us over 
the week-end?’’ So I am just saying a few words to tide you over to 
the opening remarks of the gentlemen who are going to participate in 
this group discussion. 

We have with us several distinguished gentlemen from within and 
without the Commission. I am sure you know them all, but just to be 
on the safe side, I will introduce them. 

On my right, the Honorable Hugh Cross, member of the Interstate 
Commerce Commission. 

On Mr. Cross’ right, Mr. Harry E. Yockey, attorney from Indi- 
anapolis. 
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On Mr. Yockey’s right, Mr. Harold D. McCoy, Secretary of the 
Commission. 

On Mr. MecCoy’s right, Mr. Wilmer A. Hill, attorney from Washing- 
ton, D. C. 

On my left, the Director of the Bureau of Motor Carriers, Mr. 
W. Y. Blanning; and on his left, Mr. Erle J. Zoll, Jr., General Com- 
merce Attorney for the Illinois Central. 

Chairman Price: The order will be as follows: Each of the gentle- 
men has selected a topic for discussion and I will first ask them to 
address themselves to those topics, which incidentally are listed on the 
programs. 

After each is finished, I will ask for the members of the group to 
comment upon the remarks of the other members, and after that, I 
will ask for any questions or comments from the floor. 

As Jim Pinkney said yesterday, this as a forum rather than a 
panel, so I hope there will be active participation from the floor. 

First, I will ask Commissioner Cross to speak on the subject: 


“Do Recent Commission Decisions Reflect a Tendency to Freeze 
Motor Carrier Authorities at Their Present Levels?” 


Commissioner Hugh W. Cross: Frequently, I have had motor 
carrier attorneys suggest to me that Division 5 and perhaps the Com- 
mission has been adopting a new policy on the grant of motor carrier 
operating rights. Probably that might be a proper question for an 
attorney for an applicant to pose to us, especially when he did not get 
all the rights sought. I have made some study and research of this 
matter. 

During World War II years, by necessity, there was a good deal 
of flexibility, if not relaxation, in the grant of authority, either tempo- 
rary or permanent, to haul explosives over the highways. Because of the 
great hazards involved, the Commission has accepted a new concept of 
the meaning of safety to the public in the granting of applications to 
haul explosives. Our present procedure is predicated on examination 
of the safety record of a carrier seeking authority to haul explosives, 
and on some occasions the Commission has intervened in such hearings. 
Thus it can be concluded that a new concept of the term public con- 
venience and necessity has been added as to this hazardous type of 
operation. 

During the period covered by Volume 62 of Motor Carrier Reports, 
that is, from May 1953 to October 1954, the Commission approved in 
whole or in part 477 applications for new or additional operating rights 
and denied or dismissed 470. During the same period, recommended 
reports of examiners and joint boards were permitted to become effec- 
tive granting 1314 applications for rights, while 416 were denied or 
dismissed. In other words, new or additional rights were granted 
during that period to 1791 applicants and refused to 886 applicants. 

It is, of course, true that the need for additional trucking service 
decreases with the years, as carriers obtain authority to meet such 
needs as exist, either through additional grants, or by reason of the 
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right of the carrier to expand its operations within the authority of the 
certificate to any degree that the carrier finds financially feasible. 

When the Motor Carrier Act was passed, there were a large num- 
ber of situations where motor carrier service was necessary and no 
such service existed, with the result that a large percentage of applica- 
tions were approved. A similar situation existed right after World 
War II because of a substantial relocation of many industries. However, 
at present a substantial number of the applications filed with the Com- 
mission represent a desire of an individual trucking company to expand 
at the expense of other transportation services, rather than a desire 
to meet a public need which no existing carrier is authorized to satisfy. 
Also, many of our cases reflect failure on the part of the attorney for 
the applicant to present sufficient evidence to support the claim that 
additional rights are needed. It is not unusual on the part of the 
attorneys, because of an effort to save either money or energy, to assume 
that they have met the burden placed upon them merely by presenting 
the testimony of a shipper who would like to have the applicant furnish 
service to him. There is also a tendency for an applicant to apply 
for the right to serve a large area without presenting any evidence 
that the service will ever be needed in a large part of the territory. 

There has been no tendency that I can discern as evidenced by the 
recent decisions of the Commission to deprive the public of any needed 
transportation service, although there has been stated a doctrine, which 
is not new, of protecting an authorized carrier from unwarranted 
competition for service which it is authorized to perform. To the extent 
that there is any basis for the belief reflected by the question assigned 
to me, it is my opinion that there is no tendency or policy on the part 
of the Commission to prevent future expansion in motor carrier trans- 
portation, but it is apparent that it is becoming more difficult to supply 
evidence in support of a public need for the services. 

Chairman Price: Thank you, Commissioner Cross. 

Mr. Blanning, will you address the group on the subject: 


‘Can Applications for Operating Rights and Certificates be so Worded 
as to the Commodities Authorized to be Transported so as to Avoid 
the Uncertainty Presently Existing in Many Cases?” 


Mr. W. Y. Blanning: The cornerstone of motor carrier regulation 
is the certificate of public convenience which is intended to establish 
the niche each individual motor carrier occupies in the transportation 
picture, by defining the operations which the particular motor carrier 
is authorized to perform. Our field staff and our Washington staff 
get more than fifty thousand inquiries a year requesting advice that 
involves an interpretation of what the words in those certificates mean. 

Language was developed for the purpose of conveying thoughts 





Section 208 of the act provides “That no terms, conditions or limitations 
shall restrict the right of the carrier to add to his or its equipment and facilities 
over the routes, between the termini, or within the territory specified in the certificate, 
as the development of the business and demands of the public shall require.’ 
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from one person to another—apparently the English language isn’t 
a very adequate means of accomplishing that purpose. The reason for 
the inquiries that are made of our staff is that the words used in the 
certificates don’t mean the same thing to everybody. 

The study of the precise meaning of words is an interesting mental 
exercise, but in dealing with certificates of public convenience it is 
more than that, because it involves the revenues which a motor carrier 
may earn, and incidentally, the fees which an attorney may receive. 

We first ran across this difficulty in connection with a certificate 
authorizing the transportation of packing-house products. It seemed 
clear, but we discovered that in California a cannery is called a packing- 
house, and packing-house products in California meant processed 
fruits and vegetables to the public, to our Examiner, to our supervisor 
and to the applicant. 

Later a question arose as to whether a certificate authorizing the 
transportation of groceries permitted the transportation of beer and 
whiskey, and we found that in the grocery lists in a number of rate 
publications, beer or whiskey or both were included. 

The question comes up in connection with iron and steel products 
which have a meaning in a rate publication different from the general 
understanding of that term by the public. There are a number of words 
in our certificates which have technical meanings in rate publications 
that are different from the general understanding of those words by 
non-traffie people. 

We have attempted to decide what the words in our certificates 
mean by going to the dictionary, but there we have encountered a lot 
of confusion. The word ‘‘chemicals,’’ for example, is one that is 
frequently used in our certificates, and the dictionary says that a chemi- 
eal is any substance which is used in or produced by chemical reaction. 
Of course, you use test tubes, you use Bunsen burners—there are a lot 
of things that nobody thinks of as a chemical which come within the 
definition in the dictionary. 

When I say nobody thinks so, we have had witnesses testify and 
we have had people in my office who insist that everything tangible 
is a chemical, and we had one witness who hammered on the desk at 
the hearing and said that ‘‘this desk is a chemical;’’ and I had two 
chemists in my office the other day who insisted that I was a chemical— 
worth, I think he said, eighty-four cents. 

The Commission at the beginning of regulation attempted to find 
some way to avoid that uncertainty. Volume 2 of the Motor Carrier 
reports is a classification of motor carriers based not on commodities 
to be transported, but on the type of service to be furnished. 

One type was a common carrier of general freight, but in handling 
the ‘‘grandfather applications’’ at that time, and in handling the appli- 
cations since, the Commission has not followed that classification which 
was adopted in 1936, for the reason that the Commission did not want 
to give the right to transport general freight to a carrier who had been 
transporting or proved the need to transport only canned goods or some 
other article which would be included among general freight. 
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We tried for a number of years to draw up classifications of com- 
modities which would consist of generic headings with lists of articles 
under each generic heading to match a word in the certificates. 

We were never able to do very much along that line informally, 
for the reason that the different words used in certificates are so numerous 
that we were not able to find a way to put them into classes under 
generic headings. 

A few years ago, the Commission instituted a formal proceeding, 
Ex Parte No. M. C. 45, for the purpose of making such lists of com- 
modities for use in future certificates. The Commission apparently 
thought that it could not establish a classification of commodities for 
existing certificates because it might have the effect of changing the 
rights of the holders of those certificates. 

That proceeding was not completely successful for the reason that 
the industry, both the shipping industry and the motor carrier industry, 
did not participate in the proceeding sufficiently for the establishment 
of more than a few generic headings, and lists of articles under those 
few generic headings, and even some of those that were established 
have not met universal approval. 

The Commission now has a procedure by which if a carrier or a 
shipper—primarily it is a carrier—wants to know exactly what is 
authorized by a certificate, he can file a petition with the Commission 
asking the Commission to determine whether or not his certificate 
authorizes him to perform certain transportation. 

Division 5 will issue an order—they call it an order—stating 
whether or not the certificate authorizes a particular service. That 
order is merely an interpretation, and it does not order the carrier to 
do anything or to refrain from doing anything. 

We have an appeal from one of those orders now in the Court, and 
the contention is made there that the order is not reviewable because 
it isn’t the type of order that is subject to review,.for the reason it 
doesn’t order anybody to do anything. 

What the carriers need, if they want to find out just what they 
ean do under the certificates that are issued to them, is to devise a 
procedure, which we have not been able to devise in our Bureau, by 
which either there will be a classification of commodities such as was 
attempted in Ex Parte No. M. C. 45, but applicable also to existing 
certificates, or change the method of granting rights to the one that 
the Commission originally considered, and that is to issue certificates 
on the basis of the type of service to be performed, rather than the 
commodities to be transported, and find some way of making that 
applicable to existing certificates; or to modify existing certificates if 
neither of those procedures is possible, then the only answer I can 
think of is that the practitioners, in preparing applications to the 
Commission, or in protesting applications at hearings, will follow the 
habit which irritates all lawyers’ wives, of insisting on a precise under- 
standing of what it is the applicant is asking for, so that when words 
are used to confer rights, we and the carrier will know precisely what 
rights were conferred. 

Chairman Price: Thank you, Mr. Blanning. 
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Let us shift over to Part III of the Act for a minute, and we will 
listen to Secretary McCoy speak on the subject: 


“Should the Interstate Commerce Act be Amended so as to Provide 
for Revocation of Water Carrier Certificates or Permits?” 


Mr. Harold D. McCoy: Mr. Chairman, it is reassuring that you 
corrected yourself to describe what the panelists are expected to give 
this morning as remarks, rather than a speech, because be assured, you 
are not going to get one. 

The subject just stated starts with the enactment of the Water 
Carrier Act in 1940, which has since been known as Part III of the 
Interstate Commerce Act. When that legislation was under considera- 
tion on the Hill, Commissioner Eastman, speaking for the Commission, 
stated that it was unnecessary to have express powers of revocation 
written into the basic statute, and that was the decision of Congress. 
That same bill set up machinery for the creation of new water carrier 
rights upon complying with certain statutory standards, and also pro- 
vided for obtaining rights through the familiar grandfather clauses. 

You will recall that shortly after 1940, the war emergency was 
upon us, with the result that the water carrier industry was very much 
dislocated, their vessels were taken over by the government, and so on. 

Some of the results that flowed from that have been that so far as a 
number of the grandfather applicants are concerned, they never have 
been in operation since the effective date of the Act, and a number 
of other carriers, who subsequently received operating authority, have 
not been in complete operation; that is, certain port service has been 
omitted. 

All told, there are approximately three hundred certificates and 
permits for water carriers outstanding at the present time. About 248 
of them are in the common carrier category ; the balance in the contract 
carrier classification, with two dual operators. In the dormant category 
either partial or total, we find about twenty percent of the number of 
three hundred above mentioned. As of the time of the hearing 
a year ago, the exact number was seventy-three, and I am told by the 
folks in the Bureau of Water Carriers that there has been no substantial 
change since then, although they haven’t made a detailed study that 
would make it possible to state with precision what the situation is. 

This existence of dormant operating rights has created some prob- 
lems both in the industry as well as for the Commission. First off, 
the Commission, having the statutory obligation to find public con- 
venience and necessity before authorizing a new operation, of necessity 
has to examine what existing authority already is on the books. If 
it happens that there is some existing authority that has not been utilized, 
that makes a very uncertain problem for the Commission to predict 
just what is the public convenience and necessity under such cireum- 
stances; that is, to guess whether the dormant operator is going to come 
back into existence, or that he is not going to come back, the problem 
being that the Commission must see to it that there is not an excess of 
carriage authorized. That is one of the problems. 
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From the standpoint ot ports that are served, there are some that 
have port facilities and no service, although on the books there are 
outstanding authorities in existence. Those communities, some of them 
at least, would much prefer to have the dormant operating authorities 
wiped off the books, so that some other carrier who is willing to perform 
the service could get into operation. Existing carriers or would-be 
carriers also are concerned. It is expensive business to inaugurate a 
water carrier service, and if there is already authority in existence, 
naturally that is a very important consideration so far as the new 
operator, or the one seeking an extension, seeing whether he will commit 
himself to that type of an application. 

Those are some of the reasons, and the principal reasons so far as 
the Commission is concerned, which prompted, beginning in 1947, the 
making of a recommendation in the annual report—the annual report 
always contains legislative reeommendations—that Part III be amended 
to include the revocation power. That recommendation has been re- 
newed in subsequent annual reports. Bills have been introduced and in 
the last Congress one of those bills passed the House of Representatives. 
It was known as HR-3792, and I have in my hand here the hearings on 
that bill when it reached the Senate, this being the hearings before 
a sub-Committee of the Committee on Interstate and Foreign Commerce 
on HR-3792, the hearing being on April 12, 1954. 

During the course of that hearing, the proponents and opponents 
presented their testimony. It is a very interesting document, not too 
long to read. It is natural that those holders of dormant operating 
rights would be reluctant to see them removed by Commission action, 
so they had representatives there urging that the provisions not be 
enacted. There was less opposition from that type of holder than there 
was from the other category that I described a little while ago, namely, 
the operator who had only a partial dormant segment. 

The hearings also indicate that there was considerable discussion 
pro and con as to the legal effect of the Supreme Court decision in the 
so-called Seatrain case, as to whether it did or did not categorically state 
that the Commission had no power to revoke under Part III. It seems 
unnecessary to go into those legal phases. There was also discussion 
there as to whether the particular authorizing language—that is 
authorizing to revoke—was too broad in its scope, and might present 
opportunities for abuse. The fact remains that the bill passed by the 
House had the blessing of the Interstate Commerce Commission. Com- 
missioner Tuggle, who is present, represented the Commission at that 
hearing. The significant text as contained in that bill is that the Com- 
mission would be granted power to revoke in whole or in part. Also, 
upon complaint or the Commission’s own initiative, after reasonable 
notice and opportunity for hearing, operating authority could be 
suspended, changed or revoked in whole or in part for wilful failure 
to comply with any provision of this Part, or with any lawful order, rule 
or regulation of the Commission promulgated under this Part or with 
any term, condition or limitation of such certificate or permit. 
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The bill only went through the House. Presumably, it will come 
up again and there will be a repetition of the arguments pro and con 
that I have indicated. I guess that finishes it. 

Chairman Price: Thank you, Mr. McCoy. 

Now it is about time we heard from the railroads so Mr. Zoll, will 
you speak on the subject of: 


“Railroad Operation of Truck Transportation” 


Mr. Erle J. Zoll, Jr.: I feel rather like Daniel must have felt, but 
I will try to be as brave as he was and talk on a subject which I dare say 
is controversial in your opinion, if not in mine. 

Railroads for many years have operated trucks in conjunction with 
their rail operations. However, following the passage of the Motor 
Carrier Act in 1935, the Interstate Commerce Commission, in a series of 
decisions, interpreted that act as indicating an intent on the part of 
Congress to permit truck operations by railroads only when there was a 
direct and immediate connection with the railroad’s rail operations. To 
that end the Commission has restricted railroad truck operations in 
various ways, principally by imposing prior-or-subsequent-rail-haul or 
key-point restrictions. 

The two points I wish to advance here are (1) that the imposition 
of such restrictions on railroad truck operation is not compulsory under 
the Interstate Commerce Act, and (2) that it is not in the public interest 
that they be imposed. 

The Interstate Commerce Act provides that a railroad can acquire 
an existing motor carrier only if the Commission finds that the railroad 
ean use service by motor vehicle to public advantage in its operations 
without undue restraint of competition. In approving such acquisitions 
the Commission requires that the truck operations be auxiliary to or 
supplemental of, rail service, as a means of guarding against undue 
restraint of competition. The avoidance of undue restraint of compe- 
tition, however, does not necessarily require the circumscribing of 
railroad truck rights under all circumstances. (United States v. Rock 
Island Co., 340 U. 8. 419, 487). 

The Act also provides for original certification of applicants for 
operating rights, making no distinction between railroads and other 
applicants. The Commission, however, reads the proviso of the acquisi- 
tion section into the original certification section, holding that even 
where railroads seek issuance of an original certificate, instead of seeking 
to acquire an existing certificate, the authorized truck operations must 
be auxiliary to or supplemental of the railroad’s rail service. The 
Commission recognizes, however, that this is not mandatory. In 1954 
it granted a clean certificate to the Rock Island Railroad’s trucking 
subsidiary, saying that its policy of restricting railroad truck certificates 
could be abandoned when warranted by all the circumstances. Rock 
Island Motor Transit Co. Com. Car. Application, 63 M. C. C. 91. This 
holding is now being tested in the courts. 

Not only are prior-or-subsequent-rail-haul or key-point restrictions 
not mandatory under the Act, but their imposition is contrary to the 
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public interest. It should be said here that railroads do not seek to 
engage in the trucking business as such. What they seek is the right 
to handle their business in trucks along their rail lines free of the re- 
strictions which in a great many instances so hamper their utilization 
of trucks as to deprive the public of improvements in service and the 
railroads of savings in operating costs. Both the prior-or-subsequent- 
rail-haul and key-point restrictions, for example, require railroads to 
continue operating box cars to handle such LCL freight as cannot be 
handled in their trucks because of these restrictions. Both the railroads 
and the public lose from the Commission’s thus hobbling the railroads 
in their use of trucks. 

The Commission has several times explained the reason behind its 
policy of thus restricting railroad truck operations. In 1936, in Pennsyl- 
vania Truck Lines, Inc.—Control—Barker M. Frt., 1 M. C. C. 101, 
the Commission said that to let railroads operate truck service ‘‘ Which is 
strictly competitive with, rather than auxiliary to, their rail operations’’ 
would not maintain healthful competition. The Commission said: 
‘‘The financial and soliciting resources of the railroads could easily be 
so used in this field that the development of independent service would 
be greatly hampered and restricted, and with ultimate disadvantage to 
the public.’’ In 1938, in Kansas City Southern T. Co., Common Carrier 
Application, 10 M. C. C. 221, the Commission explained its policy of 
restricting railroad truck operations by saying that railroad controlled 
motor carriers ‘‘might ultimately be able to prevail over independent 
competitors * * * through their ability to draw upon the financial and 
other resources of their parent companies, and that the motor carrier 
industry is more likely to develop in inherent strength and efficiency 
if it continues, as in the past, to remain largely in independent hands.”’ 

A fair restatement of the reasons thus given in these two cases 
decided in 1936 and 1938 is that railroad truck operations must be re- 
stricted because otherwise railroads could so use their financial and 
other resources as to hamper the development of independent truck 
service. I have given this reasoning as objective consideration as I 
ean, and can only conclude that it is, at least now, without any rational 
foundation whatever. 

The policy originated when the trucking industry was in its com- 
parative infancy—when railroads still transported a good share of the 
country’s intercity traffic, including LCL traffic. There may then have 
been reason to protect this developing industry. Today, conditions are 
vastly altered. The trucking industry has reached adulthood. Its 
share of the country’s intercity traffic has steadily grown while the rail- 
roads’ LCL freight has steadily, and greatly, diminished. On my own 
railroad, the Illinois Central, the volume of our LCL traffic has now 
reached about half of what it was during the worst year of the depression. 
Since 1950, each year it has reached an all-time low, despite our extensive 
substituted (and restricted) truck service. It is increasingly difficult 
to compete with trucks for LCL traffic. These restrictions now are 
creating undue restraint of competition, not preventing it. Moreover, 
the mounting LCL deficit is putting an increasing rate burden on 
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shippers generally. Protection of the trucking industry by continued 
hampering of rail carriers in their efforts to improve their handling of 
LCL has backfired, hurting both railroads and shippers not only service- 
wise but ratewise as well. 

The trucking industry today needs no protection against the rail- 
roads’ efforts to use trucks in handling their LCL freight. The railroads 
could not possibly so use ‘‘their financial or other resources as to hamper 
the development of independent truck service.’’ Any railroad rate or 
practice creating unfair or destructive competition is proscribed by the 
Interstate Commerce Act and would be stopped by the Commission. The 
policy of restricting railroad truck operations should be abandoned 
before the railroads lose the rest of their LCL traffic to the trucks. The 
interests of the railroads and the shipping public should again be given 
consideration. 

Chairman Price: Thank you, Mr. Zoll. 

We have made arrangements for armed escorts in case there is any 
difticulty leaving the room. 

Chairman Price: Let us hear now from Mr. Yockey on the subject : 


“Has the Saturation Point Been Reached with Respect to the 
Certification of Motor Common Carriers of Property?” 


Mr. Harry E. Yockey: Mr. Chairman, when this subject was al- 
lotted me, I resolved it into just one simple word, thinking I would get 
out of this assignment very easily. 

However, it reminded me of an experience I had when I was a young 
deputy prosecutor. 

A witness of foreign extraction was on the witness stand, and an 
interpreter was there to interpret what he said. I think that most of the 
lawyers here have experienced that kind of a situation, and I had asked 
the man a very simple question as to whether or not he was at the scene 
of the accident at a certain time, as charged in the indictment. 

Well, the interpreter said, what sounded like ‘‘Gobble, gobble,’’ and 
the witness said, what sounded like ‘‘Gobble, gobble,’’ and finally the 
interpreter said, ‘‘ He said no.’’ : 

So that, at the outset, is the answer that I am compelled to give to 
this subject for discussion, that the saturation point has not been reached 
and probably it would be better for your people if I were to stop there, 
but I infer that some one of you may ask me to explain my answer, and I 
am going to be compelled to go on here just a little bit. 

Back in the early days of the Act, the Commission held, under 
Ex Parte 10, its hearings, and came forward with an order classifying 
carriers, as you all know, and at that time it looked like a very simple 
proposition, because they set up five types of operation, divided all of 
the industry into five, and then they continued dividing it as to type 
of service into five, and then they got into types of commodities in which 
they found seventeen classifications, and of course since then, with 
Ex Parte 45 and subdivisions and successive hearings under that, we 
have gotten into a very complicated system. I say complicated advisedly, 
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because any kind of a system that has to do with elaborate structures 
and growing, developing situations, is bound to become somewhat com- 
plicated. 

I was impressed with what Commissioner Cross said here a few 
minutes ago about these cases before the Commission requiring more 
preparation. I might say that it is coming to be a hey-day for careful, 
competent, practitioners, and I am glad to see the Commission tightening 
the requirements regarding the Class B practitioner. 

I think it is good for the Commission that Class A and Class B 
practitioners be qualified to present these cases that come before the 
Commission. As the years come on the applications become more compli- 
cated and it requires a more careful preparation of these cases to get 
proper consideration by the Commission. 

So I think from that standpoint the cases will be more vigorously 
fought, more vigorously prepared. 

Now, then, it seems to me that anyone who says that the saturation 
point has been reached is certainly dull in his vision. Everywhere you 
go we have an expanding economy. 

You can go in cities like New York, and you get out on the fringe, 
and overnight, almost, it seems like a whole new city is being constructed 
or reconstructed. This is additional population, with accompanying 
stores and businesses of all types which of course, require transportation. 

I was in a case here not long ago before the Commission in which 
Dave Macdonald presented an expert who testified that in a given area 
in a given state that there had been developed in the last two or three 
years, or four or five years, millions upon millions of dollars of invest- 
ment by industry. He then showed the plans for the future in which 
billions of dollars were going into that particular area, all of which 
requires additional transportation. 

So far as I am concerned, it looks to me as though with the expand- 
ing economy of this country this practice has only begun. It is going 
to be harder and more difficult and take more discriminating effort, but 
it has just begun. 

It seems to me that all of these problems that have been discussed 
here by these other gentlemen are wound up in this problem. How many 
certificates are dormant at this time? A good many people are asking 
that question. If those are eliminated, what will be the effect upon the 
granting of new rights and the need for new rights? There are lots of 
certificates that are partially dormant. 

How many carriers are there that are not serving intermediate 
points? These points the Commission is considering from time to time. 

How many commodities are not being carried by general commodity 
carriers? How many limitations as to weight, embargoes and things of 
that sort? 

You can just go on and ask a thousand questions and find in the 
answers opportunities for development and expansion in this industry. 

As the Commission gets into those subjects, it is going to find that 
there are more opportunities for new certificates, and better operators. 

How many of these are there? How many dormant, or partially 
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dormant, or how many inactive, or how many carriers that are operating 
only in part, of course, is problematical. Many of us would like to 
know. 

I inquired of Paul Coyle as to the exact number of certificates that 
are outstanding. The Commission has not made a tabulation. They 
have tabulated over twenty thousand carriers which have been granted 
one or more certificates. As to how many we have in each state or over 
each highway, I think we practitioners know that information is very 
difficult to secure, particularly when we get away from our own bailiwick. 

But those are avenues and opportunities of development and 
research, and I think more and more the Commission is going to get 
into those very subjects. 

And so, with an increased population—and by the way, those of 
you, I know, were thrilled who have stood over in the main lobby in the 
Department of Commerce and seen that enormous structure they have 
there with lights on it which show every time somebody dies and every 
time somebody is born, and immigration and emigration—showing there 
that, I think, every seventeen seconds there is a new person added to 
the population, and if you add that up by multiplying it by minutes 
and hours and days, you find that a new city is being born every day, 
every day in the United States, not in one place, but scattered all over. 

If you have been to pictures like Cinerama, you go far over the 
mountains and look into the untrod valleys that are fertile and ready 
for the genius of this country to get into and to settle and develop more 
commerce. 

It seems to me, gentlemen, with all that we have said and with all 
we think about the saturation point of these certificates, that the oppor- 
tunity is still ripe, for the ones who are willing to dare and to dig into 
this type of transportation and to find the opportunities and places. 

I could go on—TI have enough notes to talk for a week—but fortu- 
nately for you, I will not. My answer is decidedly that the saturation 
point has not been reached and the opportunities have just begun. 

Chairman Price: Thank you, Mr. Yockey. 

Now, last but not least, we will hear from Wilmer Hill on the 
subject : 


“Should the Provisions of the Act Concerned with the Revocation 
of Motor Carrier Certificates and Permits be Strengthened?” 


Mr. Wilmer A. Hill: I am afraid after Mr. Yockey’s eloquence 
you are going to find what I say rather prosaic, but my answer to the 
question that I am supposed to try to answer is no, I don’t think there 
is any need for strengthening the revocation proceedings, but I can go 
a little farther and say I see no reason, either, why they should be 
weakened. 

Everybody here knows that the revocation section of the Act springs 
from the fear of the motor carriers when the federal legislation was 
pending before Congress that unless there was every safeguard against 
the loss of their operating rights, that powerful competitors—and they 
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had in mind the railroads, and they also had in mind their added fear 
that the Commission was railroad-minded—that they might be deprived 
of their operating rights without sufficient opportunity to preserve them. 

For that reason, the revocation proceedings were made very 
stringent, if I may put it that way. In other words, we all know it is 
almost impossible to revoke a man’s certificate if he doesn’t want it 
revoked. It is impossible; it can’t be done. 

Actually, I believe that that is the way it should be. In the absence 
of fraud or misrepresentation on the part of an applicant before the 
Commission, or in the absence of ministerial error on the part of the 
Commission, all of which can be corrected, the certificate or permit is 
held by the operator because there is a need for service. Either there 
was a need when he was a grandfather operator, or a need has come 
into being since that time. Therefore, it is in the public interest that 
it be difficult to revoke a man’s certificate. If he is guilty of law viola- 
tions of one type or another, it is my view that there are adequate 
remedies in the Act without taking away his livelihood and without 
depriving the shipping public of the service which he renders. 

I believe that the Commission and I are in agreement, because I 
can’t find that the Commission has at any time, at least within the last 
fifteen years or so, made any request of Congress to change the revoca- 
tion section of the law in any way. As a matter of fact, the Commission 
has more or less given its blessing to that section by asking that a 
corresponding provision be written into Part III of the Act governing 
water carriers, which Mr. McCoy has talked about. So my answer 
briefly is, I think Section 212-A should be left alone. 

Chairman Price: Thank you, Mr. Hill. 

I will ask the gentlemen in the discussion group if they have any 
comments or rebuttal statements on anything they have heard. We 
will start with Commissioner Cross. 


Discussion 


Commissioner Cross: No; I haven’t anything. I think this ques- 
tion should come from our group of attorneys who may be loaded. 

Chairman Price: All right. 

Mr. Blanning, do you have anything to ask? 

Mr. Blanning: No. 

Chairman Price: Mr. Zoll? 

Mr. Zoll: Yes. I have one question to ask Harold McCoy. When 
a certificate is granted to a water carrier, does that certificate lapse if 
the water carrier has abandoned its operation ? 

What I am thinking of is this: as you know, if a railroad files an 
application to abandon a line, and the proof shows that as a matter of 
fact he had already abandoned it unofficially a couple of years before, 
the Commission has said, ‘‘We cannot give you a certificate. You have 
already abandoned it. We will leave you to your just deserts and will 
deny your abandonment application.”’ 

I was just wondering, if a water carrier holds a certificate and 
it abandons its operation, does the certificate lapse, as presumably it 
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does under Part I? If it doesn’t, could a certificate granted to a water 
carrier contain a provision that it is good unless and until the operation 
is abandoned? ‘‘Abandoned”’ is a word of art, technical term having 
a definite legal meaning. 

Mr. McCoy: The certificates that have been issued under Part III 
do contain a provision about service, but there is nothing automatic 
about the revocation of that certificate if there is a failure to provide the 
service; and since the decision by the Supreme Court in the so-called 
Seatrain case, it has been the considered legal opinion of the Commission 
that there was no power to revoke. 

As I stated before, that legal conclusion is perhaps debatable, and 
some folks here perhaps are on the other side of that proposition, but 
the Commission, to be on the safe side, has seen fit to remove any 
question as to its power to revoke by having an express statutory authori- 
zation so to do. That was part of your question. The other part— 
was there another aspect to that? 

Mr. Hill: I wonder if I might interpose right there, Mr. Zoll. 
As I understand the pending Act, the proposed legislation under Part 
III follows very closely the terminology under Part IT. 

Mr. McCoy: That is correct. 

Mr. Hill: The Commission has found that that requirement of 
service is not a self-executing provision, so presumably the result would 
be the same under Part III if this legislation or proposed legislation 
should become law. 

Chairman Price: I might ask Mr. Hill: Do you think that if the 
proposed legislation is similar to that under Part II, and you say the 
revocation powers under Part II don’t amount to very much as a practi- 
cal matter, do you think that the proposed legislation is strong enough 
for Part III? 

Mr. Hill: Do I think it is strong enough? 

Chairman Price: Yes. 

Mr. Hill: Yes; 1’d say it is quite strong. 

Chairman Price: Am I correct in understanding that a token 
service once a month, or something like that, would be enough to halt 
any Commission action of revocation? 

Mr. Hill: Well, I doubt if I were on the Commission if I’d be 
willing to accept a token service as sufficient to keep a certificate alive, 
but that is something, of course, that the Commission would have to 
decide in each case, what does constitute a token service. 

Chairman Price: Mr. Yockey, do you have any comments or ques- 
tions? 

Mr. Yockey: No; except on the question of revocation, I believe 
that the Commission should have full power in every matter that comes 
before it where certificates or permits and licenses have been granted, 
to revoke for cause. 

I think it is not only—it is due to the public at large, it is due to 
the competing carriers that that right be there, and if one can’t perform, 
why he ought to lose it. 
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Mr. Hill: Under those circumstances, he does lose if the Commission 
institutes revocation proceedings against him and he does not live up 
to the requirements of the Commission following a hearing. But if 
the operator does want to stay in business in good faith, then the Com- 
mission is powerless to drive him out of business under the revocation 
section, 212-A, and I think that’s the way it ought to be. 

Chairman Price: Mr. McCoy, do you have any comments? 

Mr. McCoy: I defer to these gentlemen out here. 

Chairman Price: Wilmer, anything further? 

Mr. Hill: No, sir, except I was very much interested in the com- 
ments on the lawyers in these proceedings. It has been my experience 
that they come in too infernally well-prepared when they are opposing 
me. I can see a lot of them right here in the audience. 

Chairman Price: We will be glad to have any comments or ques- 
tions from the audience if you will just announce your name for the 
record, and what chapter you are from, perhaps, and then to whom 
your question or comment is addressed. 

Mr. U. B. Ellis, Wilmington, North Carolina: For Mr. Zoll’s 
consolation, I am another railroader. 

The water carrier discussion is very interesting to me, and I am 
alarmed by the statements Mr. McCoy and Mr. Hill have made that this 
new provision includes the phrase ‘‘wilful failure,’’ and that it is not 
going to be much different from the motor carrier provision. In the 
water carrier operations, you frequently encounter the argument that 
they are not wilfully failing to provide service, that they can’t afford 
to do it, that there is not enough business to support it. 

Well, I am on the other side of those arguments, and I find that 
if there is a dormant carrier not providing service, it is one of two 
things: He is either wilfully failing to provide service and his certificate 
should be revoked in my opinion; or else there is a clear and prima facie 
ease that there is no public convenience and necessity to be served. 
I would like to have Mr. McCoy comment upon that, if he will, please. 

Mr. McCoy: I want to double-check my recollection that the word- 
ing of this is almost precisely the same as 212-A, isn’t it, Bill? 

Mr. Hill: As I recall, yes, it is. I have never put one alongside 
the other, but that is my recollection, and that has been the recommenda- 
tion of the Commission to Congress, too, that it correspond to Section 
212-A. 

Mr. McCoy: If we may assume that, then we have already had on 
the books since 1935 a statutory provision which employs that expression 
‘*wilful violation,’’ and if it is good enough for Part II, I don’t know 
why it should not be good for Part III. After all, it is going to be 
a matter for the discretion of the Commission, and there is discretion 
committed to the Commission all up and down the whole statute. 

Mr. Ellis: Now I am not too familiar with the Part II revocation 
procedure, but I have the same conclusion that Mr. Hill expressed, that 
if the applicant does not want it revoked, you can’t do it, and I think 
that has been true in some cases even where no service was being 
provided. He said that there is no business, so I am not providing 
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service, and his certificate wasn’t revoked. But on that question, I 
have a corollary that perhaps would add to the discussion. I think 
that the Commission has some power under Part III at present to 
force water carriers to either provide service or surrender their certifi- 
cates. 

I think that the Commission has said in two or. three cases that 
they have the power to require a carrier to provide service, and if they 
tell a carrier to provide service subject to prosecution and penalty, the 
carrier has no choice but to provide it or surrender its certificate and 
relieve itself of the obligation to do so. 

I don’t think that has ever been enforced, and being a representative 
of the railroads, I have a little difficulty with our obligation as a 
common carrier where we must perform or surrender our certificate, and 
where we run into both state agencies and federal agencies. 

The water carrier and also the motor carrier industries are doing 
what they please, and I would like to see revocation provisions as well 
as enforcement of their common carrier obligations. I wonder if Mr. 
McCoy would have any comments upon that. 

Mr. McCoy: There are two parts to your question. The first there, 
about whether the statute has been construed, 212, that is, to permit 
the continuance of something that is not a bona fide operation, and 
through some subterfuge there is a continuance of it? Is that what 
you are getting at? 

Mr. Ellis: I think it goes even further than that. I think that even 
though the carrier—particularly a water carrier now—is not performing 
any service at all, that they can and frequently do make the argument that 
water carrier operations are very expensive, and there is not enough 
business there so we are not providing service, and therefore we are 
not wilfully failing to provide service. We would do it if there was 
plenty of business. 

I think that where there is a dormant water carrier certificate, it 
is clearly an indication of one of two things: Either that no public 
convenience and necessity requires an additional certificate, or that 
there is a wilful failure to perform. I cannot see how it can fail to 
be one or the other. 

Now, if you use the terminology ‘‘wilful failure’’ in your revoca- 
tion provision in Part III proposed, and it is interpreted the same way 
the motor carrier provision has been interpreted, I don’t believe you are 
ever going to revoke any water carrier certificates. 

Mr. Hill: Mr. Ellis, if I follow you on that, it is because of 
economic conditions, you say, they cannot render the service without 
doing it at a loss? 

Mr. Ellis: That is what they say, yes, or might say or have said. 

Mr. Hill: I should think that would be equivalent to bankruptcy 
in the sense that that would be a wilful failure. The fact that they 
cannot do it is wilful. They can, if they want to do it at a loss. 

I think the Commission could revoke the certificate once this section 
is passed. I doubt if they could do it under their present powers. 
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Chairman Price: As a matter of fact, do you think that Congress 
would write into Part III of the Act a more drastic provision than is 
in Part II? 

Mr. Ellis: I seriously doubt it. 

Chairman Price: I might make one observation there, if I can 
step out of my role for a minute. 

It seems to me there is quite a basic and fundamental difference 
between a motor carrier operation and a water carrier operation. Water 
carriers usually serve a number of ports, of course, and they are some- 
times required by shifts in the flow of traffic to serve some ports at 
some times and perhaps other ports at other times without necessarily 
permanently abandoning any of their ports. 

It would seem to me that in enforcing this proposed legislation, 
the Commission should take cognizance of the fact that there is a shifting 
of traffic, as between ports, from time to time, and to administer the 
revocation provisions, if they are given that power, with that practical 
point of view. 

In other words, the Commission should not revoke a carrier’s 
certificate merely because it is not serving some of its ports at a par- 
ticular period of time. 

Mr. James Wilson, Washington, D. C.: I would like to ask Mr. Zoll 
a question, if I may. 

As I understand your position, Erle, you advocate that rail carriers 
should be allowed to operate truck lines without the auxiliary supple- 
mental restrictions imposed in the certificate. 

Do you also believe that a rail carrier should be permitted to operate 
a truck line in a territory or between points where rail service by the 
parent corporation is not provided? 

Mr. Zoll: No; 1 would say that, in the first place, I doubt that there 
are many, if any, railroads that seek to go outside their own territory 
to handle business by truck. Only if there is no service available, or 
some freak situation, would that not be true. 

Mr. Wilson: Would there be any prohibition under your theory, 
if the I. C. desired to buy a certificate, with Commission approval, per- 
mitting a truck operation between Chicago and New York which is 
entirely foreign to the rail territory served by your line? 

Mr. Zolli: I think that would depend upon the quantum of truck 
service from Chicago to New York that is already available. 

I want to make my point clear that where a railroad like the I. C. 
already operates a truck service along its railroad, handling traffic in its 
trucks, much of which has a prior or subsequent rail haul, and then to 
say to the railroad, ‘‘ Well, if a shipment originates at this point and 
is destined for this point, you cannot handle that in your truck because 
you would then be passing through two key points, or because it wouldn’t 
have a prior rail haul,’’ in my book, that is going too far. 

I think you are depriving the public of service, the railroad of cost 
savings, and you really aren’t achieving any needed protection to the 
truck industry. 
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Mr. Wilson: You are not advocating, then, a complete lifting of all 
auxiliary and supplemental restrictions, are you? 

Mr. Zoll: No; I am not, because I don’t have to go that far today. 
If I get what I am asking for, that will be enough. 

Mr. Wilson: You will talk about the other question tomorrow, if 
you get what you are asking for today? 

Mr. Zoll: I will settle for that. 

Chairman Price: From your standpoint, is it true that key-point 
restrictions are more detrimental to the railroads than the language that 
the service be auxiliary to and supplemental of? 

Mr. Zoll: Yes. The key-point restriction, as I see it, is simply the 
mechanism through which that auxiliary or supplemental object is 
achieved. The service the Commission says, must be auxiliary to or 
supplemental of the railroad’s operations, and that is achieved by 
limiting it to traffic which does not pass to or through more than two 
key points. 

Mr. Charles Ayres, Cleveland, Ohio: I happen to represent the 
company which furnishes the equipment on the Illinois Central. What 
I was wondering was, in connection with that key-point restriction in 
the Illinois Central operating authorities, if those were lifted, would the 
‘auxiliary to and supplemental of’’ then merely mean that the freight 
shall move on rail bill of lading at railroad rates between points served 
by the railroad? 

Mr. Zoll: It could mean that. Just what those terms mean, in 
the absence of some more specific restriction, such as a key-point restric- 
tion, I have some doubts in my own mind. 

As I said to Commissioner Cross, the ‘‘auxilary or supplemental’’ 
feature of the certificate is implemented by these additional restric- 
tions. 

Mr. Ayers: I was trying to get your position with respect to what 
the ‘‘supplemental and auxiliary’’ meant. 

Mr. Zoll: I think what you say is quite correct. 

Mr. Ayres: Would that be your notion of it? 

Mr. Zoll: I think it would, yes. 

Mr. Ayres: So that the Illinois Central would not, in auxiliary and 
supplemental service, be able to operate a truck line to New York, but 
it could all along its own railroad? 

Mr. Zoll: I think so. The Rock Island certificate, if I am not 
mistaken, does not have that ‘‘auxiliary or supplemental’’ feature in 
it, and under its certificate it can handle traffic which has been billed 
by the Rock Island Motor Transit, not rail-billed traffic. 

Mr. Ayres: I thought that was a little different situation than the 
one you were referring to. 

Mr. Zoll: Yes. 

Mr. William D. Traub, New York City: Mr. Zoll, in one of the 
restrictions often placed in authorities arising out of the substituted 
rail motor carrier cases is that a rail shall not serve any point which is 
not a station on the rail line. 
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It is your understanding that a point on the rail line, or a station 
on the rail line, means just a station, or is it any part of the town in 
which that station is located? 

Mr. Zoll: I should think that it would mean the town, rather than 
the building. Is that your question? 

Mr. Traub: Yes, sir. 

Would you not then say, if that were true, that the railroads would 
be put into direct competition with motor carriers when they would 
by truck serve a point in a town other than the station? 

Mr. Zoll: No;Idon’t. I think that if you would insist upon the 
requirement that the railroad deliver, in its truck, shipments to its station 
or its freight house, put the freight through the freight house into 
another truck, a pick-up and delivery truck, and then run that truck 
out to the fellow’s place, you would be making us do a lot of work with 
no particular advantage to be gained. 

I should think that if the line-haul truck could conveniently by- 
pass the station and deliver to the shipper’s place of business in that 
particular town, more power to him. 

Mr. Ayres: I have an example of that, if you want it. We just 
started a piggy-back one for the Erie Railroad over a regular route 
common carrier general commodity certificate, which has no restrictions 
in it. 

However, the rates are substituted motor for rail rates, and, of 
course, we pick up at the shipper’s place of business and put the flat 
cars on the railroad and take them off the railroad and put them into the 
consignee’s place of business. 

Chairman Price: Are you through, sir? 

Mr. Traub: No, sir; I have one more question. May I ask it at 
this time ? 

Chairman Price: Yes. 

Mr. Traub: Mr. Blanning, your remarks apparently were, as I 
understood them, to apply to the issuance of any new operating authori- 
ties. 

At least, the indication to the attorneys and practitioners present, 
was that in the preparation of any applications that they should know 
exactly what they want and that the definition of the commodities and 
territories be so delineated in order that the Commission might issue 
a proper type operating authority to cover a given service. 

My problem is directed to the existing authorities. I represent 
a number of heavy haulers along the Atlantic Seaboard. I would say 
that among the forty or fifty carriers whom I represent, I don’t think 
there are any two who have authorities which are identical in language, 
so far as commodities are concerned. 

When we run into a situation like that, two carriers who have 
been competing for twenty-five years, we find, on interpretation by 
the Commission informally, that one carrier might handle a certain 
commodity, yet the competitor might not. Is there anything the Com- 
mission might do to clean up that situation? 
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Mr. Blanning: As I mentioned in my statement, we have not found 
yet a method by which we can make definite the rights granted in exist- 
ing certificates. 

It would be desirable, and we have had a proceeding which would 
make them definite as to future certificates, but as far as we can go at 
present is to define the individual certificate on petition; that is, for 
existing certificates. 

Mr. Traub: But in the meantime, as a practical matter, the field 
staff of the Commission is going after a number of these carriers who 
are known to be heavy haulers, as the term might imply, and in many 
cases insisting that they give up the right to render service that they 
have been rendering for thirty years. 

Mr. Blanning: I don’t think that is exactly accurate. 

As I said, we have more than fifty thousand requests a year that 
come in for us to give an opinion as to whether the carrier can perform 
a particular service. We will tell him what we think. The field staff 
will. If the carrier doesn’t like it, he always has the right to come to the 
Commission and ask the Commission by petition for an interpretation. 

But if he doesn’t do that, then the field man will proceed on the 
assumption that his opinion is correct, and will, if he thinks desirable 
and if it is important enough, proceed to gather evidence for the purpose 
of prosecution, which will not be instituted even then unless the Com- 
mission authorizes it, which is by implication an agreement with the 
field man. 

Mr. Traub: Thank you, sir. 

Mr. Otto F. Grausz, Utica, New York. 

I have two questions, one of Mr. Zoll. 

Couldn’t it be a matter of practical application that the railroads 
eould render truck service by further use of piggy-back service, further 
offering of piggy-back service, thus rendering LCL as well as truckload 
service in the area generally covered by them? 

Mr. Zoll: Well, I think that piggy-back service—of course, there 
is a good deal of difference of opinion among the railroads as to piggy- 
back—but I would view it as supplementary to a railroad’s substituting 
truck service. 

I am not sure—I’m sorry—that I understood your precise question, 
but as I see it, piggy-back is an excellent supplement to a railroad’s own 
substituted freight service in handling LCL. 

For example, in our truck service, we could pick up shipments— 
using my railroad for an example again—around Freeport, Illinois, 
in our truck, bring it into Chicago, put the trailer, if we had enough, 
on a flat car, run her to Memphis, put the truck off there and serve 
points south of Memphis. 

That would be one example of working the two in together. 

Mr. Grausz: Actually, you would thus serve industries with a 
direct door-to-door service, where formerly you did not render such 
service without additional charge; could you not? 

Mr. Zoll: I don’t know about the additional charge feature. You 
would have free pick-up and delivery on that, even today. 
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Mr. Grausz: So in that case, you really wouldn’t push any further 
your desire for elimination of key points, or anything like that, if 
you could develop that? 

Mr. Zoll: The piggy-back wouldn’t pertain to that, but the example 
I gave, we would have to have the key-point restriction modified in order 
to run a truck from Freeport into Chicago. 

As it is now, we have to run it part way, and then, since it would 
pass through more than two key points, we have to put it in a boxcar 
and run that into Chicago through the freight house, which is one or 
two extra days; put in another boxcar to Memphis, and you have delay 
there, whereas under the arrangement I just described, you would save 
a good deal of time. 

Mr. Grausz: May I ask another question of Mr. Blanning? 

Chairman Price: Yes. 

Mr. Grausz: I wanted to get some clarification as to the present 
application and interpretation of the law in the matter of registration 
of intrastate certificates and Interstate Commerce Commission Certifi- 
cates running along substantially the same lines as the intrastate certifi- 
cates. 

I understand that the law at the present time is not clear, or does 
not give the Interstate Commerce Commission any authority to effectively 
eliminate duplication of certificates. 

I have run across cases where you had an I. C. C. certificate and 
a corresponding intrastate certificate, running along substantially the 
same lines and substantially the same territory, where the operator then 
proceeded to sell his I. C. C. certificate and then later on went ahead 
and registered his remaining intrastate certificate, and the Interstate 
Commerce Commission said they were helpless, they could not prevent 
that man from registering his intrastate rights. 

They said one way of preventing it would have been for the man 
to enter at the time of the original transfer of his I. C. C. rights and 
to make sure that a provision is written into that proceeding to the 
effect that the remaining intrastate rights not be registered again, but 
then again, the I. C. C. says, well, that provision can be evaded by 
transfer of the remaining intrastate rights to a new operator, or by 
incorporating it or by some other devious means, and thus the new owner 
of the intrastate certificate would not be subject to any limitations put 
on the original owner of the certificate. 

It seems to me rather unfair and unjust to other operators in that 
same territory to be confronted with two carriers, where formerly there 
was only one, without any help from the Commission or any other way. 

Mr. Blanning: The situation you have described has happened 
and can happen, and it is correct, the Commission can do nothing about 
it except to refuse to give him an interstate certificate in the first place 
unless he had grandfather rights, but if the Commission gives an 
interstate certificate to a carrier and he already has or later gets a state 
certificate for intrastate traffic over the same route, he can operate in 
interstate commerce. 
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It doesn’t make any difference which one he is operating under, 
because he doesn’t have to tell what one. He has a right to operate. 

If he sells his intrastate certificate before or after he sells the inter- 
state certificate, the new person under the law has a right to operate in 
interstate commerce by virtue of holding the state certificate. There 
is nothing the Commission can do to stop that, because it is in the statute. 

Mr. Herman B. J. Weckstein, Newark, New Jersey: My question 
is directed to Mr. Cross. 

I am often confronted with the two conflicting statements which are 
issued by Commission representatives. Mr. McCoy’s distinguished 
predecessor released a lengthy document asking counsel to be brief, 
avoid repetitious testimony, avoid cumulative testimony, cut down the 
size of the records in the presentation of cases. 

On the other hand, Mr. Cross and Mr. Tuggle, in their very famous 
lectures, said that the Commission could not consider cases unless they 
have affirmative testimony, unless there is enough testimony for them 
to consider the issues, and that the testimony should show specific need 
to all the points involved. 

I am often confronted with that difficulty in presenting an issue. 

If I may carry my question one point further, I have a specific 
issue, perhaps which is not fair to discuss at this moment because it is 
before the Commission, but there is a matter in which we presented the 
witnesses, I would say some forty, who will not establish in a certain 
area of the United States until there is a specialized type of trucking 
service available; their theory being that the service of general com- 
modity carriers that may exist would not meet their need. 

The reporting Examiner said the testimony is vague, not proper 
testimony, merely speculative; yet Commissioner Cross says we are 
not freezing it, come in but show that there are no carriers. 

Commissioner Cross: Well, you are asking me to tell you how to try 
your case. 

Mr. Weckstein: I am asking for a Commission view. 

Commissioner Cross: I ecouldn’t tell you how to do it because I am 
sure you can do it better than I could do it if I were in your shoes. 

Of course, these questions are difficult and the Commission some- 
times appears to be inconsistent, no doubt. We try to be as consistent 
as we can in defining what is required in proving an application; but 
take, for instance, an example of a carrier in some midwestern state 
that wants to haul some particular product to the west coast, and he 
asks for authority for all of the states that border along the Pacific 
Ocean, California, Oregon and Washington. 

He has proof in there of a need for a few cities and then he has 
some general statements in there as to a potential need. 

Well, there are different ways of establishing what a potential need 
would be, and whether it is an imminent potential need, or whether 
it is a prospective need that may not come into actual being for a long 
time in the future. 

Those are things that are just within the control of the Examiner 
and his judgment when he makes his initial decision, and the same may 
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be said to be true, I think, of the Commissioners when they have to 
consider it. 

The only admonition we are trying to tell you gentlemen is that 
if you come in with a general request and only prove a few points, you 
may not get all you ask for. 

Mr. Joseph Kline, Boston, Mass.: It seems to me that the subject 
so ably dealt with by Commissioner Cross about the freezing of motor 
carrier authorities, is more or less interwoven with the subject discussed 
by Mr. Yockey as to whether or not a saturation point has been reached. 

I agree entirely with Commissioner Cross that it is not the Com- 
mission’s policy to freeze motor carrier authorities at the present levels, 
but I do think that the way things have been working out as a practical 
matter, that motor carrier authorities are and have been pretty well 
frozen, not through any act of the Commission, but because of the tre- 
mendous opposition which every applicant now receives when he files 
an application, regardless of how simple it is—it may be one commodity, 
and the traffic might be unattractive to general commodity haulers, but 
they will all come in and protest, and the railroads will come in and 
protest, and the Railway Express will come in and protest, and I have 
even heard where some forwarders or some attorney has said, ‘‘ Well, 
we represent forwarders, and we want to protect their interests.’’ 

It does seem to me that the saturation point has not been reached 
by any stretch of the imagination, just as Mr. Yockey said, and not 
only that, but a great many of our larger carriers find themselves in a 
position where they are more or less ham-strung because there are 
certain intermediate points they cannot serve. There are certain off- 
route points they cannot serve. 

If we go back to 1935, the critical date, where the carriers had to 
prove what their operations had been immediately preceding thereto, we 
were in the midst of a depression in those days, and the economy had 
been greatly curtailed, and the transportation—the need for transporta- 
tion in 1933 and 1934 had been greatly curtailed, and yet the rights 
they received were only consistent with what they had been hauling and 
where they had been going to immediately prior to the critical date. 

I have in mind a certain furniture factory around Boston who used 
to ship throughout New England, New York, New Jersey, Pennsylvania, 
but in the depression they couldn’t pay salesmen. Salesmen couldn’t get 
orders. They weren’t receiving any business from New York, New 
Jersey and so forth, and, as a result, the carrier who was serving them 
was not operating to those points and therefore his authority did not 
include those points, although during the period of economic prosperity 
he used to cover all those points and even further. So that a great 
many carriers did not actually receive the authorities which they needed 
when business improved. 

Also, a number of carriers back in 1935 and 1936 were not rep- 
resented at the hearings when they obtained their operating authority, 
or if they were represented, they might have been represented by certain 
practitioners who had not studied the Act too carefully. 
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I have in mind one in my area, now deceased, who would represent 
an applicant and put in the case the best he could, and I have heard 
that after that he would stand up and address the Commission and say, 
“‘T also represent the A.B.C. and X.Y.Z. Corporation, who have 
authorized me to protest this application’’—with the result that his 
clients certainly did not get very broad authority. 

I would like to conclude by recalling the illustration of our very 
able Chairman of the Commission yesterday afternoon where the appli- 
cant had applied for a simple contract carrier permit, and I think he 
said there were eight or twelve protestants, each one had a witness, 
and each one insisted on cross examining every witness that appeared. 

Now we come to the expense to the applicant in trying to get 
additional authority. The tremendous expense of the hearings, the 
transcript of the evidence and then filing briefs and exceptions and 
replies and then perhaps reconsideration, if the application should 
prevail and get a favorable report. It is pretty well known that the 
protestants will file pleading after pleading, so that a year or two may 
drag on and put the applicant to enormous expense, and I am thinking 
now of the average small carrier, let us say, up in Maine or New Hamp- 
shire or Vermont. 

They are sparsely settled districts, and that carrier certainly is not 
in a position to go to all that expense, so that the word has pretty well 
gotten around that there is no use applying for rights, you won’t get it. 
It is impossible to get it; not from anything the Commission has decided 
on, but from the practical results of the situation. 

I think that is doing a disservice to the trucking industry in general, 
and I think it is not creating any good feeling as far as regulation is 
concerned because these small carriers that need the rights, and their 
shippers who need the service go in there and are overwhelmed and 
ham-strung, well, they just cannot understand what is happening to 
them, and I don’t think it is good for the industry. 

Commissioner Cross: I am not going to debate the matter, except 
that I want to again emphasize the fact that during the period between 
May 1953 and October 1954, there were new or additional grants during 
that period to 1791 applicants, and 886 applicants were refused. 

Mr. Raymond A. Bernard, Boston, Massachusetts: I represent 
motor carriers in the New England eastern seaboard area. 

Supplementing somewhat what Mr. Kline said, it cuts across what 
I had in mind to say, and my remarks are directed principally toward 
Division 5 and Commissioner Cross. 

We have in the New England area, and you may have it throughout 
the country, a situation where an attorney is a professional protestant 
attorney. I am not against professional protestant attorneys, but you 
have a problem down in Boston where you will have professional 
witnesses, a parade of fifteen or twenty of them. They will testify 
for half-a-day or a day, or sometimes two days. They give the same 
testimony over and over in case after case. 

As for myself personally, I just cannot listen to it any more. I 
feel it is so boringly repetitious the Commission understands it—I 
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just put on my application case and in recent cases have then walked 
out. So far, I haven’t lost any cases doing that; but coming to our 
subject here, where the Commission is deeply concerned with economy 
and new procedures, certainly some rule should be put into effect along 
this line—I haven’t heard this advanced yet. This may be new, I 
don’t know—that with respect to professional protestant attorneys and 
professional witnesses, ‘‘the rote boys,’’ why not at the first of each 
year, have them give their over-repetitive ‘‘canned testimony’’ as to 
how good their motor or rail service is and how wonderful it is, so that 
just the Examiner is subjected to it and no one else. 

Certainly, I wouldn’t want to hear it, and I think all my brother 
counsel in the Boston area would agree with that. 

Then have that protestant testimony be the record to be put in each 
application case. The man-hours of the Commission in New England 
that have been flagrantly wasted with this ‘‘canned testimony’’ in 
hearing-expense dollars, if a cost estimate were made, I think it would 
be a fabulous amount. 

I think the Commission could probably have another ten or fifteen 
additional working Examiners on that cost saving alone, and, as Mr. 
Kline pointed out, it is a most unfair situation and I think from the 
Commission’s budgetary point of view, an unwise administrative situa- 
tion. 

Mr. Alex D. Whittemore, Director of Transportation, American 
Cyanamid Company, New York City. 

I happen to be one of these poor shippers who pays the bill, and 
I would like to know what weight the Commission gives in the granting 
of its certificates and permits to the testimony of shippers, as contrasted 
to these competitors here, the rails on one side, the trucks on the other, 
each trying to cut one another’s throats if they can, and here is the 
shipper in the midst of the thing who is paying the bill. Why shouldn’t 
his views in this thing have predominance over those of either of the 
contestants in these cases, or questions where they have a certificate ? 

Commissioner Cross: That is all we are interested in. 

Mr. Whittemore: Your answer is that it is taken into account. 

Based on what the gentleman just said over there, apparently it 
isn’t because these truckers come in to you one time after another and 
say, ‘‘ What’s the use asking for a certificate? You won’t get it anyway.’’ 
And I have had this experience, of where I have had one truck outfit 
come in and ask me to support him, which I do, and he gets his certifi- 
cate. Then another one comes in and asks me to support him and I am 
for competition, all I can get. 

Commissioner Cross: You have answered your own question, sir. 

Mr. Whittemore: But the next man who comes along and the 
fellow I supported in the first place, says, ‘‘No, I am not going to let 
him in. I have got mine now.’’ 

Mr. William H. Marz, New York City: I think this question should 
be to Mr. Blanning or perhaps some of the other representatives of the 
Commission. I have had occasion recently to be familiar with instances 
in which complaints were made to the Bureau, at various places about 
alleged unlawful operations. The results of those complaints have not 
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always been as effective as had been hoped, and I think primarily be- 
cause of the fact that the Commission is understaffed and does not 
have the facilities with which to investigate and enforce the law. 

I would be interested in any comments that Mr. Blanning might 
make at the present time as to enforcement, and what the prospects 
are for the future. 

Mr. Blanning: Of course, we have one man at each of, I think, 
seventy-seven cities in the United States, and we have fourteen places 
where we have from two to six men. Of course, we cannot gather 
evidence sufficient for prosecution or for a Commission order on every 
complaint of illegal operation that reaches us. 

The staff does all it can to look into every complaint, and is doing 
a fairly effective job. But in order to gather evidence sufficient to stop 
every illegal operation which is called to our attention, it would require 
a substantially larger number of people than we now have, and there 
are no prospects of getting a substantially larger number. 

I think as far as the prevention of violations by people who won’t 
stop them when we tell them, we are about at the level we are likely to 
be for some time. 

Mr. Marx: What further procedure, then, is available for enforce- 
ment of the law in that respect? What should someone who is hurt 
do toward seeing that he is not hurt in the future? 

Mr. Blanning: There is a bill in Congress now which permits a 
person who is hurt by an unlawful operation to bring either a damage 
suit or an injunction proceeding. The bill has not passed. It is in 
Congress. It is being supported by some people who want to go in to the 
Court when our staff is not sufficient to handle the case for them. 

Mr. Hill: Did you say the Commission was giving consideration 
to recommending such legislation ? 

Mr. Blanning: No; there is such a bill in Congress. 

Mr. Hill: There is one in Congress? 

Mr. Blanning: Yes. 

Mr. Hill: Has the Commission backed that up in any way? 

Mr. Blanning: I don’t believe the Commission has sent over any 
recommendation on it. If it has, I don’t know of it. 

Chairman Price: Commissioner Cross wants to catch a train. Is 
there anybody who has any questions for him? 

Mr. Ellis: Commissioner, I must confess that I believe there under- 
lay your statement a different interpretation of common carrier obliga- 
tion than I have. 

As I interpreted what you said and what Mr. Yockey said, and per- 
haps Mr. Hill and Mr. Blanning, and I know these two gentlemen in the 
front—they don’t feel that a certificated carrier with authority has 
an obligation to perform all that authority, and they don’t feel that 
there should ever be a point where the very presence of other carriers 
should preclude new carriers. 

I would like to submit for your comparison, and ask you, if you 
think it might not be a position that may ultimately have to be reached 
by the Interstate Commerce Commission. I think I am inclined to 
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agree that the saturation point hasn’t been reached, and there is no 
freeze because of 1,781 grants of motor carrier authority in a very short 
space of time. 

Commissioner Cross: We have one problem, I think, and that is 
there is a growing tendency of carriers to want to pick the cream of the 
traffic. 

Mr. Ellis: Exactly. I want to offer for your comparison what 
I understand to be the law in some states and recently the Supreme 
Court of Florida in our territory has imposed this law upon the Florida 
Commission, much to its annoyance. 

Commissioner Cross: If that is true, that does not necessarily imply 
that that should be one of the tests in granting authority. We take 
all those things into consideration. The testimony comes into one of 
those cases that someone seeks the authority, a protesting carrier comes 
in here, a protesting carrier hasn’t solicited the business, does not want 
the business. Those are all factors that have to be weighed in each 
individual case. 

Mr. Ellis: That is where I disagree with you, sir. When a protest- 
ing carrier comes in that has authority and it is shown that he did not 
solicit the business and he does not want the business, that is where I 
think the enforcement arm of the Commission should act before they 
certificate someone else. 

Commissioner Cross: If we did that, you would have to go to Con- 
gress and give us a far greater field staff than we have now. 

Mr. Ellis: I realize that limitation, but I think we have an under- 
lying different notion about common carrier obligations. 

Commissioner Cross: I don’t know. I don’t think there is one 
bit of difference in the obligation. We appreciate that a common carrier 
assumes that obligation whether that carrier be a railroad, a motor 
carrier or a water carrier, and the obligation is no different. 

Mr. Ellis: Now several states, as I am sure you are more familiar 
than I am, apparently impose the obligation upon an applicant for 
authority to show that there is no certificated operation to duplicate 
that authority sought, and in some instances, particularly Florida just 
recently, the Supreme Court has required the Florida Commission to 
order the certificated carriers to provide service and take steps in the 
event of their refusal before it can authorize someone else. 

Commissioner Cross: I am not familiar with the Florida law. I 
know there is some provision in the Iowa law, and I am not familiar 
with that. All we can go on is the tests that are laid down in our Act. 

Mr. Yockey: Mr. Chairman, may I ask Mr. Ellis a question? 

Did you understand me to say that I was in favor of the granting 
of new certificates when in a given territory or over a given route there 
was at that time adequate service by other carriers? 

Mr. Ellis: You didn’t say adequate service, but I said I interpreted 
you to say that there were certificated carriers in the area. 

Mr. Yockey: Of course, in five minutes one cannot differentiate 
every point he makes, but personally I definitely believe that every 
man that comes in for a certificate should have to prove convenience 
and necessity. 











1. C. C. PRACTITIONERS’ JOURNAL 





Mr. Hill: One thing you said, Mr. Ellis, puzzles me a little bit. 

Have you experienced protestants coming in and then conceding 
that they won’t haul the traffic even if it is tendered to them? 

Mr. Kline: Mr. Chairman, I move a rising vote of thanks to Com- 
missioner Cross. 

Mr. Hill: I have never experienced anything like that. You kind 
of puzzled me on that. 

Mr. Ellis: No, sir; I haven’t experienced that. I am usually a 
protestant. 

Mr. Hill: I got the impression from something you said that you 
had experienced instances where they came in as protestants, but con- 
ceded they didn’t want the traffic. 

Mr. Ellis: No; I seriously question that that happens; but I think 
that all who have been involved in motor carrier applications have 
experienced situations where there were certificated carriers within the 
territory and maybe even some of them were protestants, and the 
shipper witnesses said, ‘‘We don’t have service. We want this ad- 
ditional service,’’ and then the record may develop other details with 
relation thereto. 

But I believe that when we have as many thousands of motor 
carriers certificated as we have today, except for some very specialized 
operation that perhaps you couldn’t expect a large common carrier to 
perform, that it cannot be too long in the future where we reach this 
saturation point, and it will become a very large burden to overcome to 
prove the need for new service. 

A Member: If you keep surmounting additional authority upon 
all the authority that already exists, and people just pick out what they 
want to do and forget all the rest, imagine Mr. Blanning’s problem 
as he is getting fifty thousand requests for interpretation a year now. 

What is he going to do ten years from now, when he has got 
seventeen hundred additional motor carrier certificates authorized each 
year between now and then? 

That is the problem I see. I think a point has to be reached where 
the Commission starts expecting the motor common carrier to perform 
all the service within the certificated authority. 

Mr. Hill: I think you are flattering Mr. Blanning and me, too, 
if you expect us to worry about anything ten years from now. 

Mr. Whittemore: I would like to ask this gentleman a question. 

Is it your idea if there is one carrier, that the shippers must use 
that one carrier and have no opportunity to get anybody else? Would 
you agree to the idea that you must buy all your automobiles from 
General Motors? 

Mr. Ellis: No, sir; I wouldn’t. 

Mr. Whittemore: Would you agree that you must buy all your 
chemicals from my company? I hope you do. What is there peculiar 
about this transportation business? 

Mr. Ellis: I will tell you what is peculiar. Commissioner Cross 
sitting up there regulates this transportation business. He doesn’t tell 
you what you can sell your product for. He doesn’t tell you what 
territory you can sell it in. 
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Mr. Whittemore: It seems to be a common practice of one group of 
carriers or another to complain that they are subject to regulation while 
another group is not under such a handicap, but the remedy they seek 
is not free themselves, but to impose the same restrictions on others. 

Mr. Ellis: Because the shippers don’t want it and the public 
doesn’t want it, and I personally don’t think it would be good for the 
public. 

Mr. Whittemore: They are like a man, who being affiicted with a 
disease, instead of seeking a remedy for his own condition, advocates 
innoculating his brother, who is free, with the same disease on the 
theory that at least then they will be equal. 

Mr. Wilson: May I ask a question of Mr. McCoy? I got the 
impression, Mr. McCoy, from a remark you made during the course 
of your discussion, that under Part III of the Act, the Commission 
apparently in extension cases considers all certificates that may be out- 
standing in its records within the territory covered by a given appli- 
cation, and that consideration is given to those dormant certificates 
whether or not the holders of those certificates are parties to the pro- 
ceeding or not. Are we to understand from that remark that the 
Commission not only in Part III proceedings, but possibly Part II pro- 
ceedings, may consider certificates or other operating authorities even 
though the holders thereof are not parties to the record, in disposing 
of an extension application? 

Mr. McCoy: So far as Part III is concerned, the Commission is 
already on record, as indicated in this transcript of the hearings before 
the Senate Committee, that they do give consideration to the existence 
of outstanding dormant rights. As far as Part II is concerned, it 
should be read that the Commission is charged with observing the 
public convenience and necessity, and in that sense it represents the 
public even though there may not be a complete record before it. 

Mr. Wilson: If I came in representing an applicant, let us say, 
for a water carrier certificate for the transportation of general com- 
modities between New York and Jacksonville, there was no opposition 
to the application—of course that is a wild dream, but assume that 
could happen—and we went to a hearing and the application was 
supported by numerous shippers who came in and testified that they 
thought there was a need for the service—would the Commission in its 
consideration of that case, say that carrier ‘‘A’’ has a certificate, carrier 
‘*B’’ has a certificate, and right on down the line, and find that because 
the applicant had not shown that that certificate or those certificates— 
that the holders were not, shall we say, able to provide the service, 
that my applicant under those circumstances should be denied? 

Mr. Hill: Jimmy, let me answer that. I don’t believe they could 
legally. 

Mr. Wilson: That is the question I am coming to. 

Mr. Hill: Under the old Orient case, if they consider something 
not properly in evidence, I should think it would be overturned by the 
first Court you took it to. 
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Mr. Wilson: I may direct this remark in part to Mr. Blanning. I 
had a similar situation where Division 5 in an extension application 
where I had the unfortunate experience to represent the applicant, and 
where the Commission denied the application on a finding that the 
record showed that there was motor carrier service between the points 
involved. Over my violent objection to the Examiner, the opposing 
attorney was allowed to cross examine my shipper witness to bring out 
the fact that there might be a carrier service or services involved. There 
was no evidence whatsoever in the record as to the nature, quality, 
willingness, ability, ete., of the other carriers to provide the service. 
Nevertheless, Mr. Blanning, my application was denied. 

That was the reason why I seemed to express some concern over 
Mr. MecCoy’s statement regarding the consideration of certificates under 
Part III where the holders of those certificates were not parties to the 
record. 

Mr. Hill: The way you have described it now, Jimmy, actually 
some evidence did creep into the record. 

Mr. Wilson: The mere fact that there was a carrier who held a 
certificate between certain points, but there was no evidence of the 
operations of the carrier in the record, but the Commission said, ‘‘The 
record shows that there are carriers that are authorized to perform 
the service,’’ and on the basis of that finding, thanks to Bill here, the 
Commission denied my application. 

Mr. Hill: I think if I were in your place I would be indignant too. 

Chairman Price: Mr. Zoll has one question I think he would like 
to ask Mr. Blanning. 

Mr. Zoll: It is not too important. I was just wondering, not being 
too familiar with Mr. Blanning’s subject, no doubt consideration has 
been given to defining authorized commodities in certificates by tying 
it up to rate tariffs, hasn’t it? Using the description in the tariffs or 
the classification ? 

Mr. Blanning: Only very occasionally. In some individual cases, 
in trying to decide what a commodity is—meaning what the word re- 
ferring to a commodity is—they have used the tariff designation when 
they have lists of things under that heading. That is not frequent. 

Mr. Zoll: It wouldn’t solve any of your problems to tie it up to the 
document that covers the application of the rates? 

Mr. Blanning: You mean if, in issuing the certificate, we did? 

Mr. Zoll: Yes. 

Mr. Blanning: It would if there were only one classification in 
existence. We could refer to that classification, but in most cases that 
isn’t what it is the carrier wants or what the public needs. 

Mr. Hill: Erle, wouldn’t you simply have to interpret the tariff 
instead of interpreting the certificate with the same result? 

Mr. Zoll: Yes, that is right, but the classification in the tariff has 
already been interpreted over a period of years, I think. The classifica- 
tion has been built up over many years and has a rather definite or 
easily ascertainable meaning as compared with new language, more 
general language which might be dreamed up for a certificate. 
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Chairman Price: Just about two more quick questions. 

Mr. Ralph Wilgus, Philadelphia, Pennsylvania: I have a question 
of Mr. Zoll. As I understand your position today, does not that position 
boil down to this: That a railroad—and I will use yours as an example, 
the I. C.—presently provide a transportation service between certain 
points in a certain area; and that your seeking to eliminate these re- 
strictions in effect boils down to the fact that you desire and feel that 
you should be able to provide a transportation service in that area or 
between those points via any media of transportation ? 

Mr. Zoll: Right. 

Mr. Wilgus: Would it not then follow that in the entire country 
that the railroads, if that principle be followed—that the railroads then 
would be permitted to provide a truck service throughout the entire 
United States? 

Mr. Zoll: In lieu of an existing service which time has outdated. 

Mr. Wilgus: May I say this: That as far as my questions are 
concerned, I represent neither railroads nor motor carriers in this par- 
ticular question. It is merely my own question, but it would seem to 
me, then, that we have been talking about saturation of motor carrier 
certificates and whether are they frozen at the present level, and while 
I think everyone is agreed that they are not, I think everyone has agreed 
that there are still plenty of them in existence. 

That would then, in effect, place the railroads in direct competition 
with all motor carriers throughout the country, would it not? 

Mr. Zoll: I can’t answer that yes or no, because I don’t think 
it has significance in this situation. We have a transportation organiza- 
tion, a railroad, which, for many years, has been handling merchandise 
traffic between certain points in the country. 

Time has gone by and the advent of the motor truck has come, the 
industry has developed, mechanics have developed, so that the boxcar 
is no longer suitable for that type of transportation. The railroad is 
still forced to use that outdated method of transporting traffic which 
its organization has undertaken to transport, which it has been given to 
transport. Whether that railroad is to be permitted to continue that 
service, poor by present standards, is the question, it seems to me. That 
is the basis for our truck application, that the service is poor. 

Mr. Wilgus: May I ask this, because this is actually what I was 
getting to: Does that not advance, then, the principle that a railroad 
or any carrier, for that matter, who is authorized or who presently 
provides a type of service between certain points, is not authorized to 
provide a type of service by a certain media of transportation but to 
provide a transportation service regardless of the media, and therefore 
if, in the future, some new form of transportation, carrier pigeon or 
whatever you might choose to call it—we don’t know what is going to 
happen in the future—would raise its head, railroads, motor carriers, 
any other type of operator would automatically be able to utilize that 
media of transportation between points they now serve? 
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Mr. Zoll: I suppose I can answer that yes, although I don’t see 
just where it would be leading. 

Chairman Price: One more question. 

Mr. Philip Kraemer, Philadelphia, Pennsylvania: I wanted to ask 
the following, in addition to what Mr. Wilgus has said: In this liberaliza- 
tion of participation by railroads in motor carrier service, in view of 
this new phase that we seem to be running into of piggy-back and the 
truck-ship operations, in your opinion would the railroad holding a 
certificate then be able to use any of these other mediums? 

In other words, taking your line, if you should find an economical 
service by, say, a barge line on the Mississippi that would take trailers, 
you holding a motor carrier certificate, then could put your trailers on 
the barge line, and so forth, and continue your operation in that way? 

Mr. Zoll: I don’t believe I have your question exactly accurate 
in mind. 

Mr. Kraemer: What I am getting at is, if you liberalize your 
possibility of participation in the motor carrier field, and then the motor 
carriers can use alternate means to further their endeavors, would 
you consider that your motor operations could follow that whole trend 
so that you may end up with starting a shipment in Chicago on a 
railroad bill of lading in a motor carrier service that actually ended 
up by moving on water carrier service down the Mississippi? Would 
it continue to be a progressive thing? 

Mr. Zoll: Well, if you can visualize barge service as constituting 
an improvement in service as it is now rendered by trucks or by railroads, 
I suppose logically that that could. 

Mr. Kraemer: Well, from an economy viewpoint it might work out. 

Chairman Price: I am afraid that is all we will have time for. 

Mr. McCoy: Could I just make one more observation regarding the 
point that was raised by Mr. Wilson? 

Chairman Price: Yes. 

Mr. McCoy: I stated that the Commission was already on record 
with respect to this matter of the existence of dormant rights, and what 
effect it has upon the exercise of their statutory duties. For the record, 
I might quote this sentence from the report of the Commission’s Legis- 
lative Committee as found in the printed Congressional hearing that 
I referred to earlier. 

‘‘Furthermore, the existence of unused authorities makes it difficult 
to determine to what extent duplicating new authorities should be 
granted, in view of the danger of an eventual surplus of competitive 
service which might be injurious to the carriers and to the public in 
general.’’ 

I just wanted that for the record. 

Mr. Wilson: That statement was made in justification of the Com- 
mission’s position for revocation powers and not in defense of its position 


with respect to the grant of new certificates, wasn’t it, though, Mr. 
McCoy? 
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Mr. McCoy: That is correct; but the Commission has that broad 
responsibility of public convenience and necessity, and if it does not 
deem the present statutory provisions to be adequate to discharge that, 
it has an obligation under the statute to make appropriate recommenda- 
tions to Congress, and it has done that. 

Mr. Hill: As I recall, that language has twice appeared in the 
legislative recommendations of the Commission to Congress in their 
annual reports. 

Mr. McCoy: More than that. 

Mr. Hill: That very language, yes. 

Chairman Price: I want to thank the members of the discussion 
group and the members of the audience who have made this a very 
interesting and enlightening discussion. 

Mrs. McDonough has asked me to find out from you people whether 
or not you think this idea of discussion groups is a good one, and should 
be continued in future meetings. Could I have a show of hands on that? 
(There was a show of hands.) 

Chairman Price: It looks as if it is unanimously carried. 

Mr. Hill: I think there ought to be some way to stagger them so 
we could listen to some of the others, too. 

Chairman Price: I think that is a good idea. 

If there is nothing else, the meeting is adjourned. 








“Champertous” and “Barratrous” Complaint 
Against Utility Rates and Charges Dis- 
missed by Florida Railroad and 
Public Utilities Commission 


Docket No. 4046-EU: Complaint of various subscribers 
against Florida Power & Light Company seeking 
a reduction in electric rates and charges 


On June 30, 1955, the Florida Railroad and Public Utilities Com- 
mission dismissed a complaint of certain subscribers against rates and 
charges of the Florida Power and Light Company for electric current. 
In its order of dismissal the Commission held that the complaint was 
the outgrowth of ‘‘Champertous’’ contracts between the complainants 
and certain other parties seeking financial gains through sharing in 
refunds to and future savings of the complainants. 

The facts were summarized in the report of the commission and are 
quoted as follows: 


‘‘This proceeding was instituted by a formal complaint filed 
with this commission alleging that the electric rates and charges 
of Florida Power & Light Company are unreasonable, excessive, 
arbitrary and discriminatory and seeking an investigation and 
reduction of said rates and charges. ... 

Respondent’s motion to dismiss was predicated on the grounds, 
among others, that the real party in interest to the complaint was 
not the complainants named therein but, in fact, a New York corpo- 
ration known as National Utilities Service, Ine., and/or Utilities 
Analysis, Ine., and/or Utility Analysis Organization, hereinafter 
referred to as Utility Service and Utility Analysis, respectively ; 
that Utility Service and Utility Analysis were connected by con- 
tractual arrangements and had spread and fomented dissatisfaction 
among the complaining subscribers of respondent, and, as a result 
thereof, had been able to secure contracts with said complaining 
subscribers whereby Utility Service and Utility Analysis would 
receive one-half of whatever reductions or rebates could be forced 
upon said respondent. ... 


Typical provisions contained in contracts between various com- 
plaining parties herein and Utility Analysis Organization are found 
in the following excerpts taken from the agreement between said organi- 
zation and the complainant New Yorker Hotel: 


**1. That the Organization proposes to make a complete technical 
investigation and analysis of the various factors in connection 
with existing utility rates and to negotiate for the Hotel in order 
to reduce existing utility rates; said organization agrees to dis- 
cuss present and proposed rates with the utility company and, 
if necessary and practical, to present complaints to the Florida 
Railroad and Public Utilities Commission. 
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**3. In consideration of the sum of (heretofore paid) ($1.00), the 
Hotel mentioned herein, with a capacity of 76 rooms, agrees to 
engage the services of the Organization; that in addition to said 
sum, the Hotel agrees to pay the Organization fifty per cent 
(50%) of all refunds received from the utilities, together with 
fifty per cent (50%) of all savings on utility bills due to any 
reduction in rate or utility charges based upon recommendations 
made or action taken by Organization or its assigns, associates 
or representatives for a period of three (3) years from the 
effective date of such reduction or savings;.. . 

‘*7. All costs including surveys and legal expenses to be borne by the 
Organization.’’ 


The attorneys who filed the formal complaint on behalf of com- 
plainants are officers of Utility Analysis, Inc., according to a certificate 
of the Secretary of State which is a part of the record herein. A similar 
certificate shows that the attorney representing National Utility Service 
Inc., in the preliminary hearing herein, and urging the commission to 
entertain the formal complaint as the basis of an investigation of the 
electric rates and charges of respondent, is a Director of the said National 
Utility Service, Inc., which New York corporation has undertaken the 
servicing of the contracts above referred to.’’ 

The findings of the Florida Commission, on the foregoing statement 
of facts, included the following: 

‘The contracts, to which reference has been made herein, have all 
the elements of champerty, showing that Utility Service and Utility 
Analysis have undertaken to employ and pay attorneys and other experts, 
and pay all legal costs and expenses, in the servicing of said contracts 
for a share of any refunds obtained or any amounts saved by the 
complaining parties as consumers of electricity for a period of three 
years. Nothing appears in the formal complaint or in the contracts or in 
the record herein that the said Utility Service or Utility Analysis, at 
the time the contracts were executed or now, have any interest either 
direct or remote, present or contingent, in the subject matter of this 
proceeding. It is the unlawful maintenance of a proceeding growing 
out of a bargain to divide that which might be saved the complainants 
if they prevail, or the unlawful maintenance of a proceeding in con- 
sideration of some bargain to have a part of the thing in dispute or 
some profit out of it, that the law condemns.’’ 

Aside from the champertous contracts, the Florida Commission 
found other grounds for its order of dismissal. Further quotations 
from its report follow: 

‘* Aside from the fact that this proceeding is the direct outgrowth 
of champertous contracts already referred to, there are other elements 
that enter into this proceeding that this commission feels duty bound 
to take cognizance of; and it is without hesitancy that this commission 
condemns this entire proceeding and the real purpose for which it was 
instituted as contrary to the public policy of this state and the public 
interest and public welfare the protection of which is the direct and 
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paramount duty and responsibility of this commission. This entire 
proceeding, and its historical background, present an unquestioned 
situation whereby the formal complaint herein is not in fact a complaint 
by twelve or more consumers of electricity in Dade County, Florida, but 
on the contrary is a complaint by Utility Service and Utility Analysis, 
prepared, signed, and filed by their own attorneys without first obtaining 
supporting factual information from the nomical complainants and in 
many instances even without their prior knowledge. This is the first 
instance where an attempt has been made to use the powers and process 
of this commission in the furtherance of such a scheme as this record 
discloses, and we hasten to seize upon this first opportunity to place our 
stamp of disapproval upon this and similar schemes whereby disin- 
terested parties, and strangers to the subject matter involved, seek to 
use the process of this commission for their own selfish gain. .... 

.... Even if it were feasible from a practical viewpoint, it would 
be economically unsound for a regulatory agency in the nation’s fastest 
growing state to permit or encourage continuous rate investigations at 
the instigation of those whose only interest is to obtain a portion of any 
rebate or reduction which might accrue to the utility customers. While 
this commission will not tolerate unreasonable and discriminatory rates 
for public utility services, it also feels that it has a responsibility to help 
maintain financially sound public utilities in order that they may be 
able to meet the demands for adequate service and facilities. 

The commission finds . . . that this proceeding is the result of 
champertous contracts, is contrary to the public policy of the state, 
constitutes a serious threat to the public interest and public welfare, 
and should not be entertained by this commission. 














I. C. C. Increases Minimum Insurance Liability 
For Motor Carriers 


Division 5 of the Interstate Commerce Commission in a decision 
June 29, 1955 ‘‘In the Matter for Protection of the Public’’ increased 
the minimum limits of liability for Bodily Injury and Property Damage 
for all Motor Carriers subject to the provisions of the Interstate Com- 
merce Act. 

The new limits will be effective November 1, 1955, unless extended 
beyond that time. 

Division 1 of this Commission in a decision July 7, 1955, ordered 
changes made in several of the present rules and regulations governing 
the filing of certificates of insurance and surety bonds. These changes 
will be effective November 1, 1955 unless extended beyond that time. 

It will be necessary for the Insurance Section of the Bureau of 
Motor Carriers to prepare new rules and regulations which will include 
the new limits of liability, new forms where such are necessary, revised 
instructions to insurance and surety companies and methods of putting 
the new rules into effect. 

The Section of Insurance is now engaged in these operations and 
all interested parties will be notified in sufficient time to comply with all 
requirements and the printing of any necessary revised forms. Every 
effort is being made to avoid unnecessary printing costs and labor. 

All insurance and surety companies will be requested to file blanket 
certificates of insurance and/or blanket bonds, or other documents which 
will increase the limits of liability of all insurance and bonds outstand- 
ing on and after the effective date of such increase. Proper forms will 
be submitted to all insurance and surety companies having certificates 
or bonds on file with this Commission for completion and return. 

Companies whose records do not indicate the specific certificates of 
insurance or bonds on file with the Commission and who desire that 
information, may obtain the Interstate Commerce Commission docket 
number and the company policy or bond number by sending an ac- 
eredited representative to Room 7324, ICC Building, 12 St. and 
Constitution Ave., N. W. Washington, D. C. 


July 27, 1955 





SHIRLEY N. MILLS RETIRES 


On August 31, 1955, Mr. Shirley N. Mills, Assistant Director of 
the Bureau of Safety and Service, and formerly Director of the Bureau 
of Safety of the Interstate Commerce Commission retired from Govern- 
ment service after nearly 49 years. 

Mr. Mills came to the Commission in 1906, as a stenographer; he 
was first assigned to the Secretary’s office and later to the Block Signal 
and Train Control Board, a body of experts employed by the Commission 
to investigate and conduct experimental tests to determine the use 
and necessity for block signals, automatic train control and other safety 
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devices. When the Bureau of Safety was organized in 1911, Mr. Mills 
was assigned to it. In 1914 he was appointed inspector and in 1919 
he was made Assistant Director. 

On October 9, 1939, the Commission appointed Mr. Mills to the 
position of Director, Bureau of Safety, and when the Bureaus of Safety, 
Locomotive Inspection and Service were consolidated into the Bureau 
of Safety and Service, Mr. Mills was named Assistant Director of the 
consolidated Bureau. 

In his position administering the laws relating to safety in railway 
operation, including the investigation of railroad accidents, Mr. Mills 
has performed his duties to the Commission, railroad management, em- 
ployee organizations and the public with the utmost satisfaction. It 
ean be truthfully said that during his many years of administration 
of these various laws he has kept his organization in step with the many 
changes in methods of operation that have been adopted by the railroads 
of the country and in the character of equipment used by them, and 
that through his efforts the cause of safety upon railroads has been 
greatly advanced. 

A dinner honoring Mr. Mills on the occasion of his retirement was 
held on August 31, 1955, at the Shoreham Hotel, Washington, D. C. 
Approximately 165 of his friends were present, including officials of 
railroad companies, signal and supply companies, the Association of 
American Railroads, as well as officials and employees of the Interstate 
Commerce Commission. The field and office staffs of the Section of 
Railroad Safety presented Mr. Mills with a set of Ben Hogan Golf Clubs 


and he was extended many, many good wishes for the retirement which 
he so richly deserves. 





VERNON BAKER NAMED ASSISTANT DIRECTOR ICC BUREAU OF FINANCE 


The Interstate Commerce Commission announced on August 22, 
the appointment of Vernon V. Baker to be assistant director of the 
Bureau of Finance. 

Mr. Baker, a native of Jackson, Tenn., has been chief of the Section 
of Securities and Reorganizations in the Bureau of Finance since 1951 
and will continue in that post, in addition to his new duties as assistant 
director. 

Mr. Baker’s Government service began in 1923. In 1938, he became 
an examiner in the former Section of Finance, Bureau of Motor 
Carriers, was appointed assistant chief of the section in 1944, and served 


as an examiner in the Section of Complaints, Bureau of Motor Carriers, 
from 1946 to 1951. 





BERT H. WISE, ICC BUDGET OFFICER, RETIRES 


The Interstate Commerce Commission announced on August 31 


the retirement of Bert H. Wise, Budget Officer and veteran of 45 years 
of service with the Commission. 
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JOHN A. HALL ASSUMES DUTIES AS DIRECTOR OF LOCOMOTIVE INSPECTION 


Mr. John A. Hall, of San Francisco, took the oath of office on 
August 4 as Director of Locomotive Inspection. 

Mr. Hall has served as Director of Locomotive Inspection under 
an interim appointment since October 5, 1954. His nomination was 
confirmed by the Senate on July 29, 1955. 





1. C. C. REPORTS FOR SALE 


Complete set of I. C. C. Reports (with exception of Volume No. 1) 
available. Information concerning these books may be obtained by 
writing Mr. Charles W. Trombly, Attorney-at-Law, 523 Bay State 
Building, Lawrence, Massachusetts. 





LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 


Florence deHaas Dembitz, Attorney-at-Law, 1025 Vermont Avenue, 
N. W., Washington, D. C. (8-4-55). 


Thomas W. Findley, Sr., Waterloo-Cedar Falls Traffic Association, 
P. O. Box 2188, Municipal Airport, Waterloo, Iowa. 


Paul H. Hardin, G.T.M., The Coca Cola Company, 310 North 
Avenue, N. W., Atlanta 1, Georgia. (August, 1955). , 


L. O. Langley, Attorney-at-Law, Higginbotham-Bailey Company, 
900 Jackson Street, Dallas 2, Texas. (7-3-55). 





DISAPPROVAL OF PROPOSED ADMINISTRATIVE COURT 


The attention of the Conference was called to S. 488 entitled ‘‘A 
Bill To improve the administration of justice by the creation of an 
Administrative Court of the United States’’ which is pending before the 
Senate Committee on the Judiciary. This bill is similar to a proposal 
introduced in the 81st Congress which the Conference after careful 
consideration by a committee disapproved at the September 1949 session 


(Cf. Rep. p. 20). The Conference voted to recommend against the 
enactment of S. 488. 


Editor’s Note: Report of Proceedings of Special Session of the Judicial Con- 
ference of the United States, March 24-25, 1955, Washington, D. C., p. 20. 











Rail Transportation 


By Joun F. Doneuan, Editor 





FORMAL MATTERS 
D.L.GW. TOFC Split Pick-Up Charge Disapproved 


On August 24 the I. C. C. released its report and order, dated 
August 17, in I & S Docket No. 3641, in which it found unjust and 
unreasonable proposed tariffs of the Delaware, Lackawana & Western 
which, designed to meet motor carrier competition, would permit 
multiple pick-up stops for a charge of $10 for each stop, exclusive of 
the first pick-up stop. The Commission found that the evidence of 
record afforded no basis for a conclusion as to the compensatory 
character of the charge proposed and the competitive necessity therefor. 





1. C. C. Orders in Alleghany Control of New York Central Enjoined 


A three-judge District Court in New York City has issued an in- 
junction restraining the I. C. C. and the Alleghany Corporation from 
taking any action under two orders of the Commission insofar as they 
determine that Alleghany was in control of the New York Central Rail- 
road and that Alleghany was to be considered as a carrier under the 
provisions of the Interstate Commerce Act. The I. C. C. and Alleghany 
were also restrained from taking any action toward issuance of Central’s 
6 percent convertible preferred stock which is to be exchanged for its 
cumulative 51% series A preferred stock. The orders involved have been 
returned by the court to the Commission for additional findings and 
conclusions found by the court to be lacking. 





Bituminous Fine Coal Rates—lllinois Mines to Chicago 


On August 11 the I. C. C. released the proposed report of Examiner 
Burton Fuller and Illinois Commerce Commission Examiner F. B. 
McElroy, in which the examiners concluded that rail rates on bitumin- 
ous fine coal from mines in western Kentucky, Illinois and Indiana to 
the Chicago area are lower than necessary to meet rail-barge competition, 
and recommended that the Commission should find that adjustment 
should be made to increase the all-rail rate so as to reflect the Ex Parte 
175 interim increase of 6 percent with an 18-cent increase in the barge 
rates, or by the entire elimination of the Ex Parte 175 increases in the 
all-rail rates without any increase in the barge rates. 





Nebraska Intrastate Freight Rates 


On August 10 the I. C. C. released its report and order in Docket 
30960, in which it found that Nebraska intrastate rates on cement to 
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western Nebraska are unduly preferential of intrastate shippers and 
unduly prejudicial to interstate shippers, but found that such conditions 
did not exist with respect to rates to eastern Nebraska. 





Cc. & E. |. “Piggy-Back”’ Allowance Cancelled 


On August 22 Division 2 of the I. C. C. released its report and 
order dated August 12 in I&S Docket No. 6340, in which it found unjust 
and unreasonable and ordered cancellation of a proposed allowance 
by the Chicago & Eastern Illinois Railroad Company of 18.5¢ to shippers 
in lieu of pick-up and delivery on and for furnishing trailers for use 
in connection with freight loaded in or on semi-trailers and transported 
on flat cars between Chicago, Ill. and St. Louis, Mo. 





FINANCE MATTERS 
Sumpter Valley Railway Control 


In F.D. 18917 the I. C. C. has authorized Edward Hines Lumber 
Company to acquire control through ownership of capital stock of the 
Sumpter Valley Railway Company and approved a request by the 
Lumber Company that it not be considered a carrier subject to the 
provisions of section 5(3) of the Interstate Commerce Act. 





ABANDONMENTS 
Chicago & Northwestern 


By supplemental order in F.D. 18535 the Commission has extended 
the effective date of its certificate to August 25, 1955, permitting the 
C&NW to abandon a line of railroad approximately 33 miles in length 
between Gary and Watertown Junction, South Dakota. 





Missouri Pacific 


On August 24 the I. C. C. released the proposed report of Examiner 
Robert Romero in Finance Docket No. 18659, in which it is recommended 
that the Commission approve an application by the Trustee of the 
Missouri Pacific Railroad Company to abandon its so-called Farmerville 
Branch, a line of railroad approximately 22 miles in length, extending 
from Litroe to Farmerville in Union Parish, La. 





Missouri-Kansas- Texas 


On August 24 the I. C. C. released its report dated August 17 in 
Finance Docket 18831, authorizing, effective December 1, 1956, the 
MKT Co. of Texas to abandon a branch line of railroad approximately 
48 miles in length between Greenville and Mineola in Hunt, Rains and 
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Wood Counties, Texas. Finding that the present limited use of the 
branch did not justify continued operation thereof, the effective date 
of the Commission’s certificate was set over until December 1, 1956 
to allow various shippers protesting the abandonment ample time to 
develop new or additional business that would allow the MKT, in its 
judgment, to recoup its losses and continue the operation at a profit. 





Wellsville, Addison & Galeton R. R. Purchase and Control 


On August 25 the I. C. C. released proposed report of Examiner 
John 8. Prichard in Finance Docket 18778, in which it is recommended 
that the Commission approve the purchase by the Wellsville, Addison 
& Galeton Railroad Corporation of certain railroad properties owned 
by the Baltimore and Ohio in Steuben and Allegany Counties, N. Y. 
and Potter and Tioga Counties, Pa., and also approve acquisition and 
eontrol of WAG through capital stock ownership by M. M. Salzberg, 
M. P. Gross and M. H. Snerson. The Examiner recommended that the 
Commission impose conditions for protection of railroad employees 
similar to those set forth in Oklahoma Ry. Co. Trustees Abandonment, 
257 I. C. C. 177, and the further condition that existing joint routes 
and rates, including divisions thereof between the Coudersport & Port 
Allegany Railroad and the B&O be maintained until changed through 
mutual agreement. 





MISCELLANEOUS MATTERS 
Classification of Railroads 


By order dated August 16 and released August 29, the I. C. C. has 
vacated and set aside, effective January 1, 1956, its earlier orders of 
November 22, 1920 and March 22, 1937, dealing with the classification of 
operating carriers by steam railroad and substituted therefor the follow- 
ing provisions : 


See. 126.1 Classification of carriers for reporting purposes. 
For the purposes of annual, other periodical, and special reports, 
operating carriers by railroad subject to the provisions of Part I of 
the Interstate Commerce Act shall be, and they are hereby, divided 
into two general classes designated respectively as class I and class 
II. Class I shall include all carriers having annual operating 
revenues of $3,000,000 or more; and class II, all carriers having 
annual operating revenues less than $3,000,000. 


(b) In applying this classification to any switching or termi- 
nal company which is operated as a joint facility of owning or 
tenant railways, the sum of the annual railway operating revenues, 
the joint facility rent income, and the returns to joint facility 
— accounts in operating expenses, shall be used in determining 
its class. 
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(ec) Beginning with the calendar year 1956, the classification 
of operating railroads shall be based on the average annual operating 
revenues for the 3-year period ended with the calendar year 1955; 
and, subsequently, if at the close of any calendar year the average 
of the annual operating revenues for the latest 3-year period is 
greater or less than the amount applicable to the class in which the 
earrier has been reporting, its class for the second succeeding year 
shall change accordingly and shall remain in such class for a period 
of not less than three consecutive years; Provided that: (1) 
Carriers which have operated for a period less than three calendar 
years shall be classified upon the basis of the average amount of 
their annual operating revenues for the latest period of such 
operation; (2) newly organized carriers which commence opera- 
tions for revenue subsequent to January 1, 1956, shall be assigned 
to classes, as above defined, on the basis of their operating revenues 
known or estimated for a year; (3) nothing contained in this order 
shall prevent changes in the assignment of carriers to classes on 
the part of the Commission deemed to be warranted by special 
conditions; and (4) carriers shall within 60 days after the close of 
a calendar year notify the Commission’s Bureau of Transport 
Economics and Statistics when a change in classification has taken 
place. 














Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 





1. C. C. Hold Piggy-Back Operations Terminal Area Pick-Up 
and Delivery for Railroads 


The Interstate Commerce Commission recently held in I&S M-6214 
that motor vehicle transportation performed by railroads in connection 
with their piggy-back operations is terminal area pick-up and delivery 
service and incidental to the transportation by rail. Under the ruling, 
piggy-back service may lawfully be performed without procurement 
of motor carrier operating authority from the I. C. C. In the decision, 
the I. C. C. approved rates and practices of six eastern railroads in 
connection with their piggy-back operations between New York and 
Buffalo, Baltimore, Philadelphia, Pittsburgh, Cleveland, Cincinnati, 
Chicago and St. Louis. 

The trailer-on-flat-car rates were published by the railroads in June 
and the I. C. C. suspended the rates but later vacated the suspension 
order in July 1954. The Commission has told the railroads to amend 
their tariffs so as to define clearly the areas at each point within which 
collection-and-delivery service under the rates is to be performed. 

Private carriers had requested the Commission to find that the 
operations were unlawful and discriminating. However, the Com- 
mission disclosed in its report that the railroads are studying other 
permissible types of piggy-back service ‘‘and have under consideration 
the particular type desired by private motor carriers.’’ 





Michigan Plans 113 Mile Toll Road 


The Michigan Turnpike Authority has announced a proposed 113 
mile toll road from Rockwood, south of Detroit, to Saginaw, Michigan. 
The new highway is estimated to cost $164,000,000 plus interest during 
construction, and financing expense. The Turnpike Authority hopes 
to have the highway completed in 39 months after the revenue bonds 
are sold. Preliminary estimates indicate that the average toll over the 
full length of the road would be approximately 1.7 cents per mile for 
passenger cars, with trucks paying according to their size. 

The plans call for the road to proceed generally parallel to U. S. 
24 to the southern limits of Pontiac and then swing easterly around 
Pontiac and proceed north toward Flint and pass east of Flint to a 
terminus at the Saginaw by-pass 51% miles south of Saginaw near Bridge- 
port. The highway is to be four lanes divided with two 12 foot lanes 
in either direction and a right hand bituminous-surfaced shoulder and 
a left hand 8 foot bituminous shoulder giving a total of 42 feet of sur- 
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faced roadway in both directions. The grassed median between the 
roadway is planned to be 40 feet wide. 

It is planned to have a right-of-way of 150 to 200 feet through 
metropolitan areas and expanded to 300 feet in the open country. The 
right-of-way would be fenced along the entire length and it would be 
accessible only at the interchanges. 





Wisconsin Turnpike Commission Reports Toll Road 
Not Feasible at This Time 


After making a thorough study of costs and returns the Wisconsin 
Turnpike Commission has reported to the Governor that it would not 
be feasible to undertake construction of a turnpike in Wisconsin as 
planned. The proposed expressway was to run between St. Croix or 
Pierce Counties near the Minnesota border and Rock near the Illinois 
border. The future earnings of the project, as reported by the consult- 
ing engineers, would not be adequate to support a bond issue of sufficient 
magnitude to construct the entire project and the Commission found 
that at the current interest rates, and under conventional methods of 
turnpike finance, the gross earnings would not be adequate to meet even 
the interest payments during the early years. The Commission did find, 
however, that the traffic and revenue reports indicate a substantially 
higher revenue potential per mile for that portion of the project between 
Madison and the Illinois line. The preliminary cost estimates submitted 
by the consulting firm were considerably higher than the original esti- 
mates compiled by the highway advisory committee. 

Much of the interstate system in Wisconsin roughly parallels the 
proposed turnpike route and if the Federal Government finances a con- 
siderable portion of this route as a part of its interstate system pro- 
gramming, it is possible that Wisconsin would not need to consider the 
turnpike any further. On the other hand, if Federal financing fails to 
develop, or if the Federal legislation would meet with considerable 
delay, there would still be a possibility that a turnpike project might 
be feasible. 





Truck Tonnage Shows Rise During First Half of 1955 


Notwithstanding two major strikes which tied up much of the motor 
freight on both the east and west coasts, the inter-city tonnage of general 
freight transported by trucks rose 14.2% in the first six months of 1955 
compared to the first one half of 1954, according to figures developed 
by the Research Department of the American Trucking Associations, Inc. 
Even though 14 states were involved with strikes during May and June, 
tonnage level for June was only slightly lower than the average for the 
first six months of the year. The June inter-city truck tonnage trans- 
ported by the 323 Class I truck lines was over 4 million compared with 
3,800,000 for June last year. The Southern region showed the largest 
regional tonnage gain for June with a rise of about 20% over June, 
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1954. Both the Pacific and Rocky Mountain regions, with 11 states, 
reported freight declines. 





Motor Carrier Challenges the Right of Government to 
Deduct Intrastate Sur-Charge 


A suit has been filed in the Federal Court for the District of Colum- 
bia by Associated Transport challenging the right of the United States 
General Accounting Office to refuse to pay the sur-charge that was in 
effect between October 1, 1951, and November 1, 1952, on ‘‘intrastate’’ 
New York shipments. While the amount involved is only $159.04 the 
suit is significant in that it was filed for the Associated Transport and 
‘fall other common carriers similarily situated,’’ since many of the 
companies have very small amounts that make it impractical for them 
all to go to court. The sur-charge placed on the New York shipments 
was filed in order to recoup added costs occasioned by the state’s ton 
mile tax. 

The complaint filed by Associated Transport points out that for the 
period in question, the General Accounting Office paid its freight charges 
computed on the basis of rates ‘‘duly filed with and accepted by the 
Public Service Commission of the State of New York as the legal, 
applicable rates.’’ When the Public Service Commission of New York 
ordered cancellation of the sur-charge, effective November 1, 1952, the 
Government demanded refund of the sur-charge paid on shipments 
moved between October, 1951, and November, 1952, and threatened that 
if the amounts demanded were not paid within 60 days, deductions 
might be made from amounts otherwise due the carrier. The motor 
carrier, in order to avoid a deduction, made the refund under protest. 
The carrier maintains that the sur-charge was a portion of the total 
freight charges payable in conformance with the rates on file with the 
Public Service Commission, and were legally in force. The carrier 
further maintains that the ‘‘General Accounting Office of the United 
States has no authority to refuse to pay or to coerce refund of freight 
charges for transportation by common carrier wholly within the State of 
New York computed on the basis of rates filed with and approved by the 
Public Service Commission of the State of New York. It is the contention 
of the carrier that the New York Public Service Commission, when 
it ordered cancellation of the sur-charge, did no more than find that the 
type of charge was inappropriate for permanent use to recoup the cost 
of the New York ton mile tax and ordered discontinuance, and at the 
same time authorized a rate increase designed to reflect cost increases 
resulting from the tax. The carrier argues that the Commission did 
not find the collection of freight charges based on the sur-charge for 
transportation rendered during the period the sur-charge was in effect 
illegal, and it specifically held that no award of reparation to shippers 
who had paid the sur-charge was justified. 
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Ohio Supreme Court Asked to Reconsider its Decision 
on Axle-Mile Tax * 


The Ohio State Tax Commissioner has petitioned the Ohio Supreme 
Court to reconsider its decision holding that Michigan trucks are exempt 
from the axle-mile tax levy under a reciprocal agreement signed in 
1937. The brief filed for the Tax Commission through the Attorney 
General, argues that the Michigan mileage tax is a peculiar fee measured 
by weight and distance and that the 1937 agreement referred to this fee 
which is a counterpart to the Ohio public utilities fee. The brief then 
argues that if Ohio is held also to give up its axle-mile tax, it is giving 
up a substantial revenue tax recently enacted for which it receives 
nothing in return. The brief also argues that it will be impossible to 
refund the tax already paid as the money collected has been ear-marked 
in the highway fund and certificates of abatement may be used as pay- 
ment of any tax payable to the general fund in the state treasury. Con- 
sequently, any certificate of abatement issued for over-payment of the 
mileage tax would be used to the detriment of the general fund which 
did not receive the tax collections. 

The brief also argues that the court did not answer all of the 
questions presented to it and necessary to a complete determination of 
this ease. Several of the appellants are domiciled in states other than 
Michigan and those domiciled in Michigan have some trucks which are 
licensed in Ohio. The brief maintains that a decision as to the Michigan 
reciprocity agreement does not determine the validity of the tax as ap- 
plied to such appellants and such vehicles. 

While the Attorney General is preparing his case to be decided by 
the courts, the reciprocity board has sent out new agreements to many 
of the states in order that the original reciprocity agreements may be 
amended. A letter accompanying the proposed amended agreements 
intimates that existing reciprocity will be canceled if the state does not 
accept the amendment permitting Ohio to charge the axle-mile tax. 


* The Ohio Supreme Court, the week of Sept. 26, 1955, declined to reverse its 
decision. 





I. C. C. Asked to Discontinue Requirement that Cost of Purchased 
Rights Be Written off to Surplus 


A petition has been filed with the I. C. C. requesting a discontinuance 
of the practice that the cost of purchased operating rights be amortized 
or written off to surplus. This policy was inaugurated by the Commission 
in 1939 and requires, in cases where purchases of operating rights are 
approved, that the purchaser charged off out of income over a period, or 
out of surplus where sufficient, the amount by which the purchase price 
has exceeded the value of the ‘‘physical’’ properties acquired. The 
petition called attention to past cases which indicate that the I. C. C. 
requirements were based on an attempt to avoid reflecting in the carriers’ 
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accounts values which might create false impressions, and to eliminate 
any possibility of having accounts show any fictitious increases in assets 
represented by amounts paid for such intangible property as operating 
rights. 

The petition maintains that ‘‘operating authorities, even though 
intangible, have real value and where actual purchase is made, the cost 
should be permanently capitalized with no write-off whatsoever. The 
petition assures the Commission that there is no intention of advocating 
the placing of an assignable value on operating rights not actually pur- 
chased, although purchases of the last few years have demonstrated that 
operating rights held by carriers are often the most valuable property 
owned by such carriers. The petition argues that motor carriers have 
found, when establishing credit relations, that the certificate under 
which they operate is of extreme value even though this value cannot be 
reflected in the I. C. C. records as an asset. The petition requests the 
promulgation of a rule to allow such costs as are found reasonable to 
be set up as assets. 





Truck Exchanges or “‘Brokers’’ Not Liable For 3% Transportation Tax 


The Bureau of Internal Revenue has held that trucking exchanges 
that bring together shippers who have cargoes to be transported, and 
truck operators’ who have available equipment are not liable for report- 
ing and remitting the transportation tax to the government, but such 
liability is on those actually doing the transportation. This interpreta- 
tion was contained in Revised Ruling 55-501 based on the fact that 
where the exchange learns of a truck operator who is looking for a load 
to transport to an area to which shipper has indicated a desire to make 
a shipment, the exchange instructs the operator where to pick up the 
load and the operator issues to the shipper a uniform straight bill-of- 
lading which constitutes the hauling contract between the parties. The 
truck operator and not the exchange is liable to the shipper for any loss 
of or damage to the shipment, and no hauling contract is entered into 
by the exchange with the shipper. The freight rate charge is the ‘‘ going 
rate’’ which is charged by the truck operator and after the shipment 
has been completed the exchange bills the shipper for the total transpor- 
tation charges plus a 3% tax. On receipt of this amount the exchange 
deducts 5% of the transportation charges for its commission. Under 
these circumstances the tax return and the tax payment are the responsi- 
bility of the truck operator. 








a | ol ll ee. ee 


Water Transportation 
By R. J. Mitre.Bronn, Editor 


1. C. C. Docket Ex Parte No. 147 


Towage of Floating Objects 
(Towing Empty Vessels to and From Shipyards) 


By an order of October 29, 1941, as amended (49 C. F. R. 315.2) 
under provisions of section 303 (e) of the Interstate Commerce Act, 
Division 4 of the Commission found that numerous carriers by water are 
engaged in towing empty vessels to and from shipyards, floating objects 
such as logs and piling in rafts, and derricks, dredges, tanks and other 
floating objects of varying sizes and drafts which are not designed or 
used for the carrying of passengers and property; the Commission 
further found that because of the inherent nature of the commodities 
transported or their requirement of special equipment, such transpor- 
tation is not actually and substantially competitive with transportation 
by any common carrier subject to Part I, II, or III of the Act; that 
carriers engaged in such transportation under individual agreements 
or contracts are contract carriers by water. Accordingly, the Commis- 
sion exempted such transportation by contract carriers from the require- 
ments of part III of the act until further order of the Commission. 

In response to a petition dated September 9, 1954 filed by Mc- 
Allister Bros. Ine., McAllister Lighterage Line, Inc., and Russell Bros. 
Towing Co. Ine., common carriers authorized to engage in towage 
operations subject to the Act, the Commission reopened the record in 
this proceeding to determine whether or not the original order of October 
29, 1941 should be modified so as to eliminate therefrom the exemption 
applicable to the transportation of empty vessels to and from shipyards. 
Petitioner’s main argument was that keen competition exists between 
towers, both regulated and exempted, for the towage of empty vessels 
to and from shipyards, specifically in the movement of government 
vessels being consigned to or removed from the ‘‘mothball fleets.’’ 
Common as well as contract carriers submit competitive bids to the 
Government to perform these services. In this connection the petition- 
ers note that the exemption provided in section 303 (e) (2) covers 
contract-carrier operations only, when such operations are not actually 
and substantially competitive with transportation by common carriers 
subject to the act. 

In rejecting the argument of the petitioners, the Commission, 
Division 4, ruled that under section 303 (e) (2) it is required to exempt 
transportation by contract carriers which, by reason of the inherent 
nature of the commodities transported, their requirement of special 
equipment, or their shipment in bulk, is not actually and substantially 
competitive with transportation by any common carrier subject to parts 
I, Il, or III of the Act. Transportation of empty vessels to and from 
shipyards for obvious reasons is not generally engaged in by rail and 
motor carriers subject to parts I and II respectively. True, the com- 
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petition is keener now among carriers to perform such transportation 
than when the 1941 order was entered; however, the circumstances sur- 
rounding the movement of empty vessels to and from shipyards has 
not changed. Moreover the inherent nature of empty vessels precludes 
their transportation to and from shipyards by water common carriers. 
Such transportation is of the character within the meaning of section 
303 (e) (2) which it is the policy of the Congress to exclude from 
regulation under part III of the Act. The petition seeking modification 
of the order of October 29, 1941, exempting such transportation there- 
from is denied. 





I. C. C. Docket No. W-336 (Sub No. 5) 
Pope & Talbot, Inc. Extension—New Haven 


Examiner F. H. Schweickhardt issued his proposed report in the 
above docketed proceeding recommending that the Commission find 
that public convenience and necessity require the extension of appli- 
cant’s operations as a common carrier by self-propelled vessels to include 
the transportation of rough and dressed lumber, timber, plywood, poles 
and piling, in irregular service, from ports and points along the Pacific 
Coast and tributary waterways north of and including those on Hum- 
bolt Bay, California to New Haven, Connecticut. 

Noting that Pope and Talbot Ine. also hold Permit No. W-336 from 
the I. C. C. to operate as a contract carrier with self-propelled vessels 
in the transportation of iron and steel articles from Philadelphia, Pa. and 
Baltimore and Sparrows Point, Md. to Galveston and Houston, Texas 
and New Orleans, La., the Examiner ruled that since the territory served 
and the commodities transported as a contract carrier are different 
from the territory and commodities involved in the intercoastal trade, 
the conclusion is warranted that the holding of such dual authority 
will be consistent with the public interest and the declared national 
transportation policy. 





I. C. C. Docket No. W-338 (Sub No. 19) 
States Steamship Company Extension—Pacific Coastwise 


Through a decision dated July 27, 1955 Division 4 of the Com- 
mission found that public convenience and necessity required an ex- 
tension of operation by the above applicant as a common carrier to 
include the transportation of lumber and lumber products from Eureka, 
Calif. and specified ports in Washington and Oregon, and of rough 
and dressed lumber and plywood from Seattle, Tacoma, Anacortes, 
Everett, Du Pont, Vancouver, and Longview, Wash., and Portland, 
Oregon to New London, Conn., Providence, R. I., and Boston, Mass. 

In this same proceeding, applicant sought authority to engage in a 
coastwise operation along the Pacific Coast between ports in Washing- 
ton and California. According to applicant’s plan it would utilize 
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the vessels in its trans-Pacific Service, which return on the homeward 
voyage to ports in Washington, to perform the southbound Pacific coast- 
wise service, and the vessels in its U. S. Intercoastal Trade, which dis- 
charge westbound cargo at California ports, to perform the northbound 
Pacific Coastwise Service. It was applicant’s view that the domestic 
Pacific coastwise water trade was no longer profitable by itself, and had 
to utilize another trade for partial support. Under its proposal, appli- 
cant would offer 18 southbound sailings and 12 to 15 northbound 
sailings annually in this coastwise trade. 

In denying this phase of the application, Division 4 held that the 
record is not convincing that the coastwise service proposed by appli- 
cant is required by the public convenience and necessity; that despite 
the broad authority sought, only 4 shipper witnesses testified in support 
of the application, and their testimony was predicated mainly upon a 
rendition of service by applicant integrated with that of the existing 
carriers in order to provide an over-all weekly service. In this respect, 
applicant has failed to disclose its operating schedules with any degree of 
certainty, and diversion of traffic from protestants to applicant would 
in some degree be inevitable. In addition there is no evidence of a 
direct nature in the record that the vessel tonnage capacity of the exist- 
ing carriers is inadequate to serve the needs of the shipping public. 
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1. C. C. Docket No. W-1082 (Sub No. 1) 
River Excursions Common Carrier Application 


Through its report and order of August 2, 1955, Division 4 of the 
Commission held that public convenience and necessity are found to 
require seasonal operation by the above applicant as a common carrier 
by self-propelled vessels in the transportation of passengers on cruises 
out of Dubuque, Iowa, to points on the Mississippi River between 
Prairie du Chien, Wis., and Rock Island, Ill. inclusive and return. 

Through a previous Commission order dated March 17, 1955 in 
Docket No. W-1082, the applicant had been authorized pursuant to 
provisions of Section 311(a) of the Act to perform these same services 
for the temporary period May 1, 1955 to October 25, 1955. 





1. C. C. Docket No. W-417 (Sub No. 10) 


Weyerhaeuser Steamship Company 
Temporary Authority—Port Everglades 


Pursuant to the order of Division 4 dated July 29, 1955, the above 
applicant carrier, under provision of section 31l(a) of the Act, has 
been authorized to operate as a common carrier by self-propelled vessel 
in the transportation of one shipment of approximately 1,100,000 board 
feet of lumber from Coos Bay, Oregon to Port Everglades, Fla. The 


authorized transportation is to be performed on or before October 
14, 1955. 
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1, C. C. Docket No. W-1019 (Sub No. 7) 


West Coast Trans-Oceanic Steamship Line 
Temporary Authority—Lumber 


By Commission order dated August 3, 1955 the Temporary Au- 
thority granted the above carrier in the transportation of lumber from 
Pacific to North Atlantic Coast ports (Order of Division 4, dated March 
4, 1955) has been extended to meet the continuing public need until 
the date that a final determination is made by the Commission in Docket 
No. W-1019 (Sub No. 8)—application for permanent certificate of public 
convenience and necessity. 





I. C. C. Docket No. W-339 (Sub No. 8) 
Pacific Atlantic Steamship Co.—Temporary Authority 


According to Notice issued by the Commission dated August 9, 
1955, the above named carrier has filed application under section 311(a) 
for authority to operate as a common carrier by water, by self-propelled 
vessels, for a period of 180 days, in the transportation of lumber from 
Pacific coast ports (which it is presently authorized to serve) to New 
Bedford, Massachusetts. 





Independence of the Interstate Commerce 


Commission 


The following two letters written by the late Commissioner Joseph 
B. Eastman have just been made available by the Joseph B. Eastman 
Fund, at Amherst College. It is believed they will be of timely 
interest. 


November 15, 1935 
Honorable James A. Farley, Chairman 


Democratie National Committee 
National Press Building 
Washington, D. C. 


Dear Jim: 


I have your letter of November 13, in further reference to the 
appointment of * to a position in our Bureau of Motor 
Carriers. You have been frank in stating that a serious political mistake 
was made in this appointment, so I am sure that you will pardon me 
for being equally frank. You say that you have trouble explaining ‘‘to 
our own fellows in Kansas why it was necessary to appoint a Republican 
to this place.’’ As I see it, there is no reason why you should explain. 


All that is necessary is to say that this appointment was not made by 
the Administration but by a non-political and independent agency of 
the Government, namely, the Interstate Commerce Commission. The 
Commission, in making appointments to its staff, does not take politics 
into consideration, and never has. It does not even seek to ascertain 
what the political affiliations of its staff may be, and I hope it never will. 


Very sincerely yours, 


JOSEPH B. EASTMAN 


December 23, 1935 
Dear Mr. President: 


I appreciate your letter of December 20 and thank you for writing 
me so promptly in comment on my letter of December 19. With much 
regret, however, I find that I still question the expediency and wisdom, 
if not the legality of the procedure with respect to the clearance of 
legislative recommendations and reports which the Executive Director 
of the National Emergency Council, in a letter to me dated December 
18, States was approved at the meeting of the Council on December 17, 
and which he also states ‘‘will be promulgated in a Budget Circular.’’ 

An independent establishment of the Government has no ‘‘adminis- 


* The name is omitted. 
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trative functions,’’ in one sense of those words. In the Humphrey’s case, 
the Supreme Court put it in this way: 


To the extent that it exercises any executive function—as dis- 
tinguished from executive power in the constitutional sense—it 
does so in the discharge and effectuation of its quasi-legislative or 
quasi-judicial powers, or as an agency of the legislative or judicial 
departments of the government. 


The procedure which you mention with reference to the making up 
of the budget is provided for by statute, not by executive order or 
direction or suggestion. 

Referring to independent establishments with which I am familiar, 
namely the Interstate Commerce Commission and the Federal Coordi- 
nator of Transportation, a definite duty to make legislative reeommenda- 
tions is imposed by statute and a procedure for that purpose is specified : 
The recommendations of the Coordinator are to be included in reports 
which he must submit to the Commission, and which the latter transmits 
with its comments to the President and to the Congress. Such recom- 
mendations in no way bind or commit the executive department and 
it is free to support or oppose them as it sees fit. They are merely an 
expression of opinion on the part of men ‘‘appointed by law and in- 
formed by experience’’ to whom Congress has given this duty. It is 
not necessary, of course, that legislation should originate in the executive 
department. The Commission or the Coordinator might deem it wise 
and desirable to consult the President before making such recommenda- 
tions, or might not. There is certainly no legal obligation to do so. 
For my own part it would depend, to a considerable extent, on who 
the President happened to be and upon the nature of the recommenda- 
tions. In my experience with it of 17 years, the Commission has never 
consulted the President in advance in regard to such matters, although 
individual members have often been consulted by him. 

However, even if such consultation be appropriate and desirable, 
it is one thing to leave that matter to the judgment and wisdom of the 
independent establishment and quite another thing to command such 
consultation either by executive order or by an intimation which conveys 
the impression or effect of a positive direction. It must be borne in 
mind that the President has the power of appointment and reappoint- 
ment, so far as independent establishments are concerned, and hence 
such a direction that his wishes be ascertained in advance would un- 
doubtedly be construed by the man in the street as an attempt to 
exercise executive influence. I also call your attention to the fact that 
the procedure outlined in the letter from the Executive Director of 
the National Emergency Council goes very far, for it is not confined to 
matters of policy but refers to expressions of views upon any ‘‘ proposed 
or pending Federal legislation.’’ As a practical matter the direction 
could not be literally followed without the greatest difficulty, if at all. 

My concern over this matter may be due to the fact that I have 
served in independent governmental establishments for 21 consecutive 
years under three different Governors and five different Presidents. In 
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my judgment there are few things more important than to keep these 
independent establishments absolutely free from political influence and 
to preserve for them the character of institutions which can be depended 
upon for honest, well-informed, disinterested, and independent opinions 
on the matters in which they specialize. You may be sure, also, that 
it is not what the present Administration might do that troubles me. 
It is with the sound principle which must be maintained in all Adminis- 
trations that I am concerned. 

I venture to express the hope that the procedure outlined by the 
Executive Director will not be ‘‘promulgated in a Budget Circular,’’ 
for, unless I am greatly mistaken, it would furnish dangerous ammuni- 
tion to your enemies, if made public. The better course, as I see it, 
would be to modify it or rescind it entirely. 


Respectfully yours, 
JOSEPH B. EastMAN 


The President 
The White House 
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0. REGULATION 
02. Federal Regulations 


02.2 Interstate Commerce 
02.23 Local Part of Through Movement 


02.23 Assumption of jurisdiction by the Interstate Commerce Com- 
mission Over proposed intrastate transportation by tank truck of petroleum 
products, which have had a prior movement by rail in interstate commerce, 
from railheads to consignees, where the petroleum products do not move 
under a through bill of lading, supported by 17 M. C. C. 661, but is not to be 
construed as determinative of the same issues involved in the investigation 
pending in Ex Parte No. MC-48. MC-92983, Sub 76, Eldon Miller, Inc., Ext. 
—Wisconsin, .... M. C. C. , July 13, 1955, Div. 1. 

02.25 International Movement 

02.25 A continuous movement between foreign countries of traffic 

which merely passes through the United States is not “foreign commerce” 


as defined in section 203 (a) (11). See 48 M. C. C. 841. MOC-114541, John 
Kostek Common Carrier Application, July 21, 1955, Div. 1. 


04. Exempt Operations 
04.0 Agricultural 


04.00 Scope 


04.00 The decision of the three-judge statutory court for the Southern 
District of Texas in Frozen Food Express, et al. v. United States, et al., on 
January 26, 1955, following the decision in I. C. C. v. Allen E. Kroblin, Inc., 
113 F. Supp. 559; 212 F. 2nd 555, which held that dressed poultry and 
eviscerated poultry are within the exemption provided by section 203 (b) (6) 
is being appealed and pending final determination the Commission will con- 
tinue to follow contrary I. C. C. precedents. MC-95540, Sub 220, Watkins 
Motor Lines, Inc., Ext.—Poultry, .... M. C. C. ...., July 21, 1955, Com- 
mission, on reconsideration. 


04.2 Bulk Commodities by Water 
04.20 Generally 


04.20 Under section 303 (e) (2) the Commission is required to exempt 
transportation by contract carriers which, by reason of the inherent nature 
of the commodities transported, their requirement of special equipment, or 
their shipment in bulk, is not actually and substantially competitive with 
transportation subject to Parts I, II or III of the Act. Ex Parte No. 147, 
Towage of Floating Objects, .... I. C. C. ...., July 22, 1955, Div. 4. 


04.20 On reconsideration. Towing of empty vessels to and from ship- 
yards is contract carriage, non-competitive with common carriage, and is of 
a character within section 303 (e) (2) and the policy of Congress to exclude 
from regulation. Petition to modify — denied. Ex Parte No. 147, 
Towage of Floating Objects, .... I. C. , July 22, 1955, Div. 4. 


04.5 Terminal en Operations 
04.51 Rail 


04.51 The use made of a track and not its classification by the owner 
is determinative of whether or not it is an industrial spur not subject to 
section 5 (2) by virtue of the provisions of the last sentence of section 1 (18) 
thereof. Citing 254 I. C. C. 344; St. Louis, S. F. & T. Ry. Co. Trackage 
Rights, 267 I. C. C. 30. F. D. No. 18408, Clinchfield R. Co. Abandonment, 
ses eee. , July 25, 1955, Div. 4. 


Editor’s Note: Where no provision is made for Commission Report volume and 
page number, the report has been ordered “Not to be Printed. 
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04.51 Motor vehicle transportation of freight on trailers on flat cars, 
between New Jersey railheads and New York City and within the Chicago 
terminal area, are collection-and-delivery service incidental to transportation 
by railroad, which lawfully may be performed without a motor-carrier cer- 
tificate. I & S 6214, Trailers on Flat Cars—-Eastern Territory, .... I. C. C. 

, July 6, 1955, Commission. 


04.51 There is no requirement that the collection or delivery area 
shall be co-extensive with the terminal area. Section 202 (c) requires only 
that motor-vehicle service, in order to qualify for the partial exemption from 
regulation under Part II, be within terminal areas and be incidental to trans- 
portation or service subject to Part I. I & S 6214, Trailers On Flat Cars— 
Eastern Territory, .... I. C. C. , July 6, 1955, Commission. 


04.51 In determining whether a railroad’s motor transportation service 
is subject to Part I of the Act, the test is whether the motor service in 
question is line-haul transportation or not. 218 I. C. C. 441, 471. I&8 
6214, Trailers on Flat Cars—Eastern Territory, .... I. C. C. , July 6, 
1955, Commission. 


05. Types of Carriage 


05.2 Contract Carriers 
05.20 Generally 


05.20 The authority will not make applicant a common carrier for 
he does not solicit freight from the general public, does not interchange 
traffic with other carriers, and his service is confined to a limited number of 
shippers and commodities. MC-81466, Sub 12, Joseph Pomprowitz Ext.— 
New Ulm, Minn., July 13, 1955, Div. 1. 


05.3 Forwarders 
05.30 Generally 


05.30 The transportation of full truckload shipments of specific com- 
modities from the shippers in Baltimore and Philadelphia to receivers in 
New York City, and vice versa, without assembling, consolidation or dis- 
tributing, does not come within the scope of a freight forwarder ow 
No. 31392, Motor Rail Co.—Determination of Status, .... I. C. 

July 6, 1955, Commission. 


1. PROCEDURE 


11. Proceedings 


11.8 Reparation 
11.81 Rail—Generally 


11.81 The fact that the applicable charges on certain shipments were 
less than maximum reasonable charges does not affect a complainant’s right 
to reparation on shipments on which higher than maximum reasonable 
charges were paid. 196 I. C. C. 183. No. 30983, Jessop Steel Co. v. Penn- 
sylvania R. Co., .... I. C. C. , August 10, 1955, Div. 2. 


11.86 Motor Carriers 


11.86 The Commission does not have power to award damages under 
part II of the Act, but is empowered to make administrative determinations 
of applicability of rates charged. The complainant’s suit for recovery of 
alleged overcharges held in abeyance pending disposition of complaint. 
MC-C-1582, Midwest Mfg. Corp. v. Dohrn Transfer Co., .... M. C. 

July 8, 1955, Div. 3. 
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11.9 Limitation of Reparation Actions 
11.92 Beginning of Period 


11.92 Section 16 (3) (b) of the Act provides that complaints against 
carriers for recovery of damages not based on overcharges must be filed with 
the Commission within two years from the time the cause of action accrues. 
No. 30827, Commercial Shearing & Stamping Co. v. Atchison, T. & S. F. 
Ry. Oe, ....0L.0.G. ... +) SG 36, 1966, Ber. 8. 


11.92 Where a complaint is construed reasonably as directed against 
the failure to grant transit on shipments and thus provide for the addition 
of reasonable charges on outbound movements, the cause of action accrues 
upon delivery of the shipments at final destination. See 286 I. C. C. 342, 
288 I. C. C. 507, 512. 287 I. C. C. 471, distinguished on the basis that the 
inbound and outbound movements were separate and distinct. No. 30827, 
Commercial Shearing & Stamping Co. v. Atchison, T. & S. F. Ry. Co., .... 
I, ©. ©. 2.20, SUR BG, 1900, Der. 3. 


11.95 Sufficiency of Complaint 


11.95 Under Rule 25 (e) of the Commission’s General Rules of Prac- 
tice, statements registered on the special docket wherein rail carriers seek 
to adjust freight charges are deemed the equivalent of informal complaints. 
No. 30827, Commercial Shearing & Stamping Co. v. Atchison, T. & S. F. 
Ry. Om .... LO. ...2, SF BS, tee, wee. S. 


12. Cfficers 


12.4 Hearing Examiners 
12.41 Franchise Applications 


12.41 Reference to an Examiner and not to a Joint Board is proper 
where points in three states are proposed to be served and applicant pro- 
posed to operate through a fourth State in providing such service. See 56 
Fed. Supp. 876; 32 M. C. C. 619. MC-106621, Sub 15, Melton Transport 
Co. Ext.—Kansas, August 8, 1955, Div. 1. 


12.49 Waiver of Qualifications 


12.49 Although the records show that the basis for challenge of the 
qualifications of the Hearing Examiner are factually sound, it is neither 
the time nor the place to make such a challenge on exceptions. MO-94742, 
Sub 10, Michaud’s Bus Lines, Inc., Ext.—Charter Operations, August 1, 1955, 
Div. 1. 


13. Pleading 


13.7 Amendments 
13.74 Upon Exceptions 


13.74 Subsequent to filing exceptions, applicants filed requests to 
amend their applications by eliminating therefrom certain destinations. 
Because the proposed amendments are restrictive in nature they were 
allowed. MC-106621, Sub 15, Melton Transport Co. Ext.—Kansas, August 8, 
1955, Div. 1. 


15. Parties 


15.0 Necessary Parties 
15.02 Defendants 


15.02 It is not a valid objection to the sufficiency of a complaint that 
all of the parties who might be affected by a rate adjustment have not been 
made parties. See 286 I. C. C. 357. No. 31560, Arkansas Farmers Plant 
Food Co. v. Atlantic Coast Line R. Co., .... I. C. C. ...., July 22, 1955, 
Div. 2. 
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15.1 Proper Parties 
15.13 Applicants 


15.13 There is no requirement under section 1 (18) of the Act that 
the application shall be made by the carrier whose trackage operations are 
sought to be abandoned. The owner of the property is a proper applicant. 
828 U. S. 134, 145. F. D. 18408, Clinchfield R. Co. Abandonment, 

i July 25, 1955, Div. 4. 


16. Proof 


16.0 Generally 
16.03 Discovery 


16.03 Petition asking that defendant railroads be required to furnish 
the divisions of all-rail rates on grain via barge ports in order to measure 
the ex-barge proportional rates desired to have established, denied. See 
291 I. C. C. 422. No. 30744, American Barge Line Co. v. Alabama G. 8. 
ere A oe ree July 18, 1955, Commission. 


16.1 Issues 
16.10 Generally 


16.10 Although the complainants, barge lines, can not raise, in their 
own behalf, an issue under section 3 (1) of the Act, intervening shippers 
may raise the issue and the Commission acquires jurisdiction of the subject 
matter by such intervention. No. 30744, American Barge Line Co. v. 
Alabama G. S. R. Co., .... I. C. C. ...., July 18, 1955, Commission. 


16.3 Official Notice 
16.34 Commission Proceedings 


16.34 While the Commission has taken official notice of the authorities 
issued to a carrier, its actual operations and services are matters requiring 
affirmative proof. MC-31466, Joseph Pomprowitz Ext.—New Ulm, Minn., 
July 13, 1955, Div. 1. 


16.37 Notorious Facts 


16.37 Notice was taken of the recent merger of Studebaker and 
Packard with respect to the requirements of a Studebaker plant. MC-1184, 
Sub 5, George F. Burnett Co., Inc., Ext.—North Brunswick, N. J., July 25, 
1955, Div. 1. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Motion to strike portions of complainant’s reply statement 
(modified procedure), particularly as they relate to complainant’s competi- 
tion, on the ground that such portions comprise new evidence and do not 
constitute rebuttal of testimony adduced by defendants, overruled, inasmuch 
as the defendants had shown that market competition justified reduction in 
rates on the compared commodity. No. 31401, Certain-Teed Products Corp. 
v. Atchison, T. & S. F. Ry. Co., ....1.C.C. ...., July 8, 1955, Div. 3. 


16.6 Documents 
16.66 Voluminous Evidence Rule 


16.66 Exhibits should be authenticated by production of the under- 
lying original records, but in the absence of a prior request, applicant was 
not obligated to produce at a third hearing documents in support of exhibits 
offered and received at the first hearing. MC-94742, Sub 10, Michaud’s 
Bus Lines, Inc., Ext.—Charter Operations, August 1, 1955, Div. 1. 
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16.7 Admissibility 


16.75 Hearsay 


16.75 Testimony ruled inadmissible as hearsay where the witness pro- 
posed to give detailed testimony on the basis of a survey of shippers, but 
the shippers who furnished the information were not available for cross- 
examination. Compare 280 I. C. C. 696, and 43 M. C. C. 599. W-338, 
Sub 19, States Steamship Co. Ext.—Pacific Coastwise, July 27, 1955, Div. 4. 


16.75 Motion to strike certain statements as hearsay granted. [&S 
M-6028, Tile and Rayon Between Points in Middle Atlantic Territory, .... 
M. C. C. ...., July 14, 1955, Div. 2. 


16.8 Degree or Weight of Proof 


16.80 Generally 


16.80 Applicant’s evidence described as deficient where the only sup- 
porting witnesses were a number of shippers who are not responsible for the 
routing or for the payment of transportation charges. MC-114540, Joseph 
A. Mosti Contract Carrier Application, July 22, 1955, Div. 1. 


17. Hearing 


17.3 Conduct of Hearing 
17.38 Waiver of Irregularities 


17.38 Motion to strike protests submitted by a motor common carrier 
and by rail carriers, to which the latter replied, overruled, where the motor 
carrier subsequently withdrew its protest and applicants made no objection 
at the hearing to the appearance and participation of the rail carriers in 
the proceeding. MC-F-5765, McCormick Dray Line, Inc.—Purchase—A. M. 
Frantz, August 4, 1955, Div. 4. 


18. Decisions 


18.0 Generally 
18.02 Related Proceedings in Single Report 


18.02 Although all parties requested separate reports, since the issues 
relating to the proposed division of vendor’s operating rights were identical, 
both applications for approval of purchase should be handled in a single 
report. MO-F-5811, England Bros. Truck Lines, Inc.—Purchase (Portion) 
North East Texas Motor Lines, Inc., August 18, 1955, Div. 4. 


18.2 Initial or Recommended 
18.25 Form & Content 


18.25 Under section 8 (b) of the Administrative Procedure Act, indi- 
vidual rulings on all issues are not necessary where the findings deal with 
the relevant issues and where the proposed report fully explained the basis 
for the conclusions reached. MC-F-5634, Ringsby Motor Lines, Inc.— 
Purchase—Motorways, Inc., .... M. C. C. ...., August 17, 1955, Div. 4. 


18.3 Exceptions 
18.81 Who May File 


18.31 Rule 96 (c) of the General Rules of Practice permits a person 
not a party to a proceeding in which no oral hearing was held, but having 
an interest therein, to file exceptions to the recommended report. Objection 
to the filing of such exceptions overruled. I & S M-5916, Carbon Blacks— 
Ponca City, Okla., to Houston, Tex., .... M.C.C. ...., Aug. 3, 1955, Div. 3. 





>. C. PRACTITIONERS’ JOURNAL 





18.4 Final 
18.44 Res Judicata 


18.44 The failure of applicants in a prior unification proceeding to 
meet their burden of proof is not determinative in a subsequent proceeding, 
particularly where one of the primary purposes for the filing is to correct 
a deficiency. MC-F-5634, Ringsby Motor Lines, Inc.—Purchase—Motorways, 
Inc., August 17, 1955, Div. 4. 


18.47 Interpretation 


18.47 The words ‘“‘used machinery” appearing in the certificate are 
clear and unambiguous. Therefore, it is improper to go back of the cer- 
tificate to determine the nature and extent of the service authorized and the 
evidence as to operations conducted either prior to or since the ‘‘grand- 
father” date is immaterial. MC-95350, Robert W. Jones and Wilma A. Jones, 
Interpretation of Certificate, .... M.C.C. ...., Aug. 3, 1955, Div. 1. 


18.5 Reconsideration 
18.51 To What Decisions Applicable 


18.51 Where proposed report and recommended order was waived. 
matter in the nature of exceptions may take the form of a petition for re- 
consideration. MC-112391, Sub 10, Hadley Auto Transport Ext.—Los 
Angeles County, Calif.-Colorado, July 18, 1955, Div. 1. 


18.57 Reopening 
18.57 Petition for further hearing, included in exceptions, denied, 
where no reason was given for failure to present the proffered cost evidence 


prior to this stage of the proceeding. I & S M-6270, Dried Milk—Minn. to 
Chicago and Milwaukee, .... M. C. C. , August 10, 1955, Div. 3. 


18.6 Relief From Decisions 
18.61 Clerical or Inadvertent Mistakes 


18.61 Proceeding reopened on Commission’s own motion to correct in- 
advertent restriction which did not appear in the findings of the report by 
authorizing a certificate conforming with the findings. MC-18725, Model 
Truck & Storage Co., Inc. Common Carrier Application, .... M. C. C. 

July 19, 1955, Div. 1. (Embraced in MC-C-1648). 


18.62 Accident, Mistake or Fraud 


18.62 Action upon a petition to vacate an order authorizing a unifica- 
tion (which was subsequently consummated) under section 212 (b) upon 
ground that more than 20 vehicles were involved, held in abeyance pending 
disposition of application under section 5, where (1) the question had not 
been raised for two years after consummation; (2) the misrepresentation as 
to the number of vehicles was not fraudulent but due to an inadvertent 
mistake, and (3) rights of innocent third parties had intervened. MC-FC- 
53772, Eagle Express Co.—Purchase—Robert F. Young, Jr., .... M. C. C. 
heen July 20, 1955, Div. 1. 


2. FRANCHISES 
20. Generally 
20.0 Jurisdiction 
20.02 Motor Carriers 


20.02 So long as an applicant utilizes the highways of the United States 
to engage in an operation in foreign commerce, he is subject to Commission 
jurisdiction and, of necessity, may be limited by the terms of any authority 
granted even as to the points which may be served beyond the border. 
MC-114541, John Kostek Common Carrier Application, July 21, 1955, Div. 1. 
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20.1 When Interstate Franchise Required 
20.17 Brokers 


20.17 A freight forwarder cannot act as agent for a shipper in turning 
a shipment over to another common carrier for delivery beyond the for- 
warder’s authorized area. FF-95, Sub 8, Lifschultz Fast Freight Ext.— 
Wisconsin, .... I. C. C. ...., July 6, 1955, Commission, on reconsideration. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 Inasmuch as the application embraces certain operating 
authority held by applicant, the grant of authority herein will be conditioned 
upon cancellation of applicant’s outstanding permit. MC-86676, Sub 2, 
Anton Schneider Ext.—Indiana, .... M. C. C. ...., August 1, 1955, Div. 1, 
on reconsideration. 


21.02 To eliminate duplications authority granted will include a por- 
tion of that already held by applicant, and will be conditioned upon a request 
by applicant for the revocation thereof. MC-109925, Sub 2, Intercity Bus 
Lines, Inc., Ext.—Overland Park, Kans., July 29, 1955, Div. 1. 


21.1 Type of Operation 
21.11 Common Carrier 


21.11 The fact that a common carrier endeavors to provide a shipper 
vehicles as and when needed does not alter the character of common carriage. 
MC-20793, Sub 12, Wagner Trucking Co., Inc., Ext.—Hillsboro Township, 
N. J., August 1, 1955, Div. 1. 


21.2 Dual Operations 
21.21 Public & Private 


21.21 Authority granted subject to conditions designed to insure sepa- 
rate accounting and to prevent commingling of for-hire and private carriage 
shipments in the same vehicle at the same time. MC-114652, Doss Transport, 
inc., Contract Carrier Application, July 29, 1955, Div. 1. 


21.25 Brokerage & Warehousing 


21.25 Rules and regulations provide for the rendition of brokerage 
and non-brokerage services and the imposition of separate charges for each 
type of service. It is assumed that a licensee will observe the rules applicable 
to such operations as are authorized. MC-12595, Louis D. Dura Broker 
Application, July 22, 1955, Div. 1. 


21.3 Routes Operated 
21.30 Generally 


21.30 Under Section 208 (b) the Commission’s rules and regulations 
permit deviation by a motor common carrier when a Federal, State, County 
or other Government Official, in the exercise of police powers, temporarily 
prohibits the operation of motor vehicles over a route or a segment thereof. 
MC-60780, Sub 1, Guy Spaulding Ext.—Alternate Routes, .... M. C. C 
July 21, 1955, Commission. 


21.4 Joinder of Authority 
21.41 Radial Cross-Hauls 


21.41 Where supporting shipper is both a manufacturer and jobber 
which has commodities manufactured for it as a jobber at points which 
vary from year to year, depending upon availability of the commodities at 
various sources, and also acts as a jobber of other commodities that some- 
times move in cross-hauls from points of purchase to points of sale, a non- 
radial territorial authority is warranted. MC-41002, Sub 9, The Victor 
Transit Corp.—Ext.—Animal Food, July 11, 1955. 
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21.5 Points Authorized 
21.54 Specified Plants 


21.54 Although the Commission does not ordinarily confine grants of 
authority to plant sites of shippers, it has made exceptions in motor carrier 
applications where it appeared to be justified. See Drive-Away Service, Inc., 
Ext.—Jeeps, 51 M. C. C. 812. MC-807, Sub 158, Anchor Motor Freight, Inc. 
of Delaware Ext.—Kentucky, July 22, 1955, Div. 1. 


21.57 Commercial Zone Formula 


21.57 The Chicago commercial zone contemplated by section 203 (b) 
(8) of the Act, as defined by the Commission, is larger than the Chicago 
switching district. A motor common carrier authorized to serve Chicago 
may establish a terminal area embracing the entire commercial zone. 
54 M. C. C. 21, 109. I & S 6214, Trailers On Flat Cars—Eastern Territory, 
---- LC. C. ...., July 6, 1955, Commission. 


21.6 Equipment Operated 


21.60 Generally 


21.60 The transportation of commodities in dump vehicles is some- 
what self-limiting territorially because the value of the commodities is 
generally low rated and the capacity of the equipment is also a factor. 
MC-5470, Sub 7, Erskine and Sons, Inc., Ext.—Bulk Commodities, 

x. Cc. C. ...., duly 14, 1966, Div. 1. 


21.60 Where the commodity in question ‘‘requires’’ special equipment 
or special services for loading or unloading, or both, and only ordinary 
vehicular equipment for the over-the-road portion of the transportation, 
such commodity (1) is within the authority of a heavy hauler irrespective 
of whether or not the heavy hauler is required to provide such loading and 
unloading equipment or service, and (2) is within the authority of a general- 
commodity carrier whose authority excepts ‘‘commodities requiring special 
equipment” provided the loading or unloading or both which necessitates 
the special equipment is performed by the consignor or consignee, or both. 
MC-C-1386, National Automobile Transporters Association v. Rowe Transfer 
& Storage Co., Inc., .... M.C.C. ...., July 28, 1955, Div. 1. 


21.60 Contract authority restricted to transportation of tallow in 
vehicles owned by the shipper. Compare 52 M. C. C. 895. MC-41002, Sub 9, 
The Victor Transit Corp. Ext.—Animal Food, July 11, 1955, Div. 1. 


21.64 Handling Devices 


21.64 The use of special equipment more efficiently to handle a com- 
modity which ordinarily has no special requirements does not make it one 
which ‘requires’? special equipment. See 62 M. C. C. 539. MO-C-1386, 
National Automobile Transporters Asso. v. Rowe Transfer & Storage Co., Inc., 

_ mC. C. ...<, SY 36, 1956, Div. i. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Shipments which have been rejected by the consignee may be 
returned to their origin by the carrier having them in its possession, without 
specific authority, provided such service is covered by an appropriate pro- 
vision in the carrier’s tariff or schedule. MC-11315, Sub 7, William A. Givens 
Ext.—Rubber Articles, July 22, 1955, Div. 1. 


To same effect: 


Hadley Auto Transport Ext.—Los Angeles County, Calif.-Colorado, 
MC-112391, Sub 10, July 18, 1955, Div. 1. 
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21.74 Kind of Vehicle to be Transported 


21.74 The Commission in 61 M. C. C. 209, 238, recognized the over- 
lapping between transporters specializing in the transportation of motor 
vehicles and heavy haulers when it concluded that the term ‘‘motor vehicles’”’ 
includes numerous types of vehicles propelled or drawn by mechanical power, 
some of which are of such construction as to be embraced within the term 
heavy and cumbersome and hence also properly within the authority of 
heavy haulers. MC-C-1386, National Automobile Transporters Asso. v. Rowe 
Transfer & Storage Co., ....M.C.C. ...., July 28, 1955, Div. 1. 


21.75 Character of Movement 


21.75 Although applicant’s present authority to transport automotive 
bodies and automobile show equipment or paraphernalia is restricted to 
secondary movements, in 48 M.C.C.199, it was held that the distinction with 
respect to initial and secondary movements of such shipments should no 
longer prevail; therefore, applicant already has some of the authority sought 
to make initial movements. MC-807, Sub 158, Anchor Motor Freight, Inc. 
of Delaware Ext.—Kentucky, July 22, 1955, Div. 1. 


22. Commodity Authority 
22.01 Interpretation 


22.01 Authorization to transport machinery and parts and supplies 
used in the manufacture, shipping, or operation of household laundry ma- 
chines does not include materials. Permit modified to include materials. 
MC-17226, Sub 2, Fruit Belt Motor Service, Inc., Ext., Laundry—Machinery 
Parts, etc., July 19, 1955, Div. 1. 


22.01 Once a carrier has been authorized in clear and unambiguous 
terms to transport a particular class of traffic, it may continue, within scope 
of its certificate, to handle all traffic which falls within the authorized class, 
and it is immaterial that specific items may not have been moving at the 
time the certificate was granted. 53 M. C. C. 411. Innocent purchasers 
for value are entitled to rely upon the clear and unambiguous language of 
the grant. MC-95350, Robert W. Jones and Wilma A. Jones Interpretation 
of Certificate, .... M.C.C. ...., August 3, 1955, Div. 1. 


22.06 Descriptions 


22.06 Commodity authority described as such bulk commodities as 
are susceptible of being unloaded by dumping in dump trucks. MO-5470, 
Sub 7, Erskine and Sons, Inc., Ext.—Bulk Commodities, .... M. C. C. ...., 
July 14, 1955, Div. 1. 


22.3 Rough Products of Mines 
22.34 Crude Petroleum & Asphalt 


22.34 Where applicants sought authority to transport petroleum and 
petroleum products requiring heat for loading or unloading, in bulk, in tank 
vehicles, but only a need was shown for transportation of asphalt products 
and residual products grant limited to same. MC-92983, Sub 76, Eldon 
Miller, Inc., Ext.—Wisconsin, .... M. C. C. ...., July 13, 1955, Div. 1. 


22.7 Machinery, Equipment, Implements & Appliances 
22.70 Generally 


22.70 Certificate authorizing transportation of ‘‘used machinery” found 
to cover used oil field machinery. Machinery does not include all the equip- 
ment, materials and supplies embraced in the oil field commodities descrip- 
tion, such as pipe, field tanks, derricks, tool houses, cable, or similar items. 
Only so much of a drilling rig as is, in fact, machinery may be transported 
under authority to transport ‘“‘used machinery.’”’ As used in motor carrier 
operating authorities the term ‘“‘machinery’’ does not include everything 
which might academically qualify as a machine. MC-95350, Robert W. Jones 
and Wilma A. Jones Interpretation of Certificate, .... M.C.C. ...., August 
3, 1955, Div. 1. 
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22.71 Agricultural 


22.71 Use of the term “ranches” in the territorial description does not 
control or even affect the interpretation of the commodity description or 
require a finding that ‘‘used machinery” be limited to farm and ranch ma- 
chinery only. MC-95350, Robert W. Jones and Wilma A. Jones Interpreta- 
tion of Certificate, .... M. C. C. ...., August 3, 1955, Div. 1. 


22.73 Construction 


22.73 Authority to transport contractor’s equipment and supplies is 
restricted to items ultimately used by contractors. Commodity description 
broadened because determination of use is impracticable for the shippers 
requiring the service. MC-83539, C. & H. Transportation Co., Inc., Ext.— 
Machinery and Parts, July 29, 1955, Div. 1. 


22.76 Automotive Vehicles & Parts 


22.76 Found that military cargo trucks, which required the use of 
special equipment for unloading at the point of delivery, even though the 
unloading service requiring the special equipment was performed by the 
consignee, are (1) within the commodity description: ‘‘commodities the 
transportation of which because of size or weight require the use of special 
equipment” or any equivalent thereof, and (2) are also within the com- 
modity description: ‘‘trucks’’ as long as the required use of special equip- 
ment is performed by the consignee. MO-C-1886, National Automobile 
Transporters Asso. v. Rowe Transfer & Storage Co., .... M. C. C. .... 
July 28, 1955, Div. 1. 


22.78 Other Transportation 


22.78 Authority granted to transport ‘‘new passenger or property 
carrying golf buggies and commercial adaptations thereof weighing not to 
exceed 1500 pounds each” on a showing that the sought commodity descrip- 
tion of “self-propelled vehicles, having a manufacturer’s rated capacity of not 
to exceed one ton” is too broad. MC-106647, Sub 27, Clark Transport Co. 
Ext.—Oklahoma City, .... M. C. C. ...., July 18, 1955, Div. 1. 


22.8 Necessaries 
22.83 Meat, Poultry, Dairy Products 


22.83 Authority granted to transport fresh, frozen, and cured meats, 
although consideration was given to using the commodity description of 
meats, meat products and meat by-products, as set forth in 61 M. C. C. 
209, 272; 61 M. C. C. 766, for the reason that no need was shown for trans- 
portation of meat by-products. MC-114028, Sub 1, Rowley Interstate Trans- 
portation Co., Inc., Ext.—Virginia, July 19, 1955, Div. 1. 


22.84 Beverages 


22.84 Authority to transport alcohol does not include authority to 
transport gin, a distilled spirit produced from alcohol. MC-110525, Sub 242, 
Chemical Tank Lines, Inc., Ext.—Alcohol—Terre Haute-Bardstown, July 28, 
1955, Div. 1. 


23. Qualification of Applicant & Providence of Operation 


23.1 Financial Condition 
23.11 Insolvency 


23.11 Although applicant had a deficit, since its principal creditors 
are its own stockholders and its principal stockholder, who estimates his 
net worth at more than $100,000, is willing to advance additional funds as 
may be needed, it was concluded that applicant is fit and able financially. 
MC-1143834, Sub 2, Builders Transportation Co., Ext.—Arkansas and Missis- 
sippi, July 13, 1955, Div. 1. 
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23.13 Working Capital 


23.13 Applicant found fit, financially and otherwise, although liabilities 
exceed current assets. Total assets far exceed total liabilities and applicant 
has continued to expand its operations to meet the requirements of the area 
it serves, without default on its obligations. Stockholders, who may be 
deemed prudent and experienced businessmen, have contributed heavily to 
the success of operations. MC-100925, Sub 2, Intercity Bus Lines, Inc., 
Ext.—Overland Park, Kansas, July 29, 1955, Div. 1. 


23.13 While applicant’s current liabilities exceed somewhat its current 
assets, applicant has a substantial earned surplus, is a going concern, and 
is operating at a profit; therefore, applicant is fit and able, financially and 
otherwise, properly to conduct the operations authorized. MC-64932, Sub 
157, Rogers Cartage Co., Ext.—Kankakee, Ill., July 11, 1955, Div. 1. 


23.2 Providence of Operation 
23.20 Generally 


23.20 Applicant’s financial condition is weak and the predominantly 
one-way operation involved holds no promise of materially aiding the situa- 
tion. MOC-37620, Sub 8, Freightways Corp., Ext.—Mineral Wool, July 13, 
1955, Div. 1. 


23.5 Relation to Patron 
23.50 Generally 


23.50 Although in some instances it may be improper for a shipper 
and a carrier to be commonly controlled, such an arrangement is not im- 
proper where there is no opportunity for discrimination. Additionally, con- 
tract carriage is such that a very close relationship between shipper and 
carrier is normally contemplated. MC-114411, North Creek Trucking, Inc., 
Contract Carrier Application, July 8, 1955, Div. 1. 


To same effect: 
Victor Transit Corp., Ext.—Animal Food, July 11, 1955, Div. 1. 


23.50 The fact that the majority of traffic is received from one shipper 
does not, per se, create any implication that this relationship is contrary to 
the national transportation policy. Applicant found fit, willing and able. 
MC-114541, John Kostek Common Carrier Application, July 21, 1955, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 In view of the fact that applicant held itself out to the public 
as providing service to points outside its authorized area and had ample 
opportunity to apprise itself of the illegality of its operations in handling 
shipments to such points, the conclusion is warranted that applicant has 
failed to establish that it is qualified. FF-95, Sub 3, Lifschultz Fast Freight 
Ext.—Wisconsin, .... I. C. C. ...., July 6, 1955, Commission, on recon- 
sideration. 


23.62 Good Faith 


23.62 When the need for deviating from a regular route arises and 
continues for a period in excess of 30 days, a carrier is required to give 
notice in writing to the Commission of the condition, together with other 
pertinent information. Such notice was not given by applicant, but in serving 
authorized off-route points by using the proposed alternate route, he was 
acting in good faith under color of right, based upon a misinterpretation of 
section 208 (b) of the Act. MC-101186, Sub 6, James G. Arledge Ext.— 
Alternate Route, .... M.C.C. ...., July 22, 1955, Div. 1. 
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23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 The importance of complying with the requirements of the Act 
and of the rules and regulations of the Commission thereunder and of making 
prudent inquiry of competent sources in any case of doubt cannot be too 
strongly impressed upon applicant. MC-63996, Sub 1, Edward Clydesdale 
Ext.—Rockland County, N. Y., August 1, 1955, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 The burden is upon an applicant to establish that the new 
operation will serve a useful public purpose, responsive to a public demand 
or need; that this purpose cannot or will not be served by existing carriers; 
and that grant of the application will not endanger or impair the operations 
of existing carriers contrary to the public interest. MC-114637, J. Preston 
Woodburn, Jr. Common Carrier Application, August 15, 1955, Div. 1. 

To same effect: 

Cowan, A. B., Ext.—Various States, MC-110577, Sub 2, July 18, 1955, 
Div. 1. 

Grubb Motor Lines, Inc. Ext.—Textiles, MC-41255, Sub 238, July 21, 
1955, Div. 1. 

McBride, C. E., Ext.—Frozen Foods—10 States, MC-104819, Sub 79, 
July 11, 1955, Div. 1. 

Rowley Interstate Transportation Co., Inc., Ext.—Virginia, MC-114028, 
Sub 1, Div. 1 

Severson Transport Inc., Ext.—Commercial Fertilizer, MC-84739, Sub 
5, July 19, 1955, Div. 1. 

24.01 That applicant is a small carrier desirous of serving small but 
important businesses does not relieve it of the duty to prove that a need 
exists for the proposed services and that such need cannot be adequately 
met by existing transportation services. MC-109723, Sub 5, Glendyl W. 
Stone Ext.—Clay Products and Feed, August 1, 1955, Div. 1. 


24.02 Brokerage 


24.02 Support by authorized carriers is of value but not indispensable 
to prove a public need for brokerage operations where the evidence estab- 
lishes a clear-cut need on the part of shippers who will for the most part bear 
the expense of the service. MC-12595, Louis D. Duva Broker Application, 
July 22, 1955, Div. 1. 


24.03 Contract Carriage 


24.03 In a contract carrier application proceeding applicant has the 
burden of establishing that the proposed operation will be consistent with 
the public interest and the national transportation policy. MC-114540, 
Joseph A. Mosti Contract Carrier Application, July 22, 1955, Div. 1. 


24.04 Parallel State Authority 

24.04 Mere preference for a certificate in lieu of registration under 
the second proviso of section 206 (a) of the Act will not support a grant 
of authority, particularly when there is no showing that any benefit would 
accrue to the public therefrom. 53 M. C. C. 672. MC-56884, Sub 1, The 
V and L Trucking Co. Ext. Connecticut, July 11, 1955, Div. 1. 


24.09 Contract for Private Carriage 


24.09 Issuance of permit approved upon a showing that the supporting 
shipper has been utilizing its own equipment for the movements involved 
and that the private carriage operations will be discontinued if the appli- 
cation is granted. MC-111301, Sub 2, L. J. Kreutzer Ext.—Feed, August 
1, 1955, Div. 1. 
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24.1 Patron Need 
24.10 Requisite Proof 


24.10 It is fair and reasonable to accept the testimony of a few as 
representative of the needs of a class of shippers, particularly where they 
are all engaged in a highly specialized industry faced with similar transpor- 
tation problems. MC-12595, Louis D. Duva Broker Application, July 22, 
1955, Div. 1. 


24.10 General statements as to inadequacies in service occurring 
from 5 to 7 years in the past cannot be given much weight. MC-114637, 
J. Preston Woodburn, Jr. Common Carrier Application, Aug. 15, 1955, 
Div. 1. 


24.10 Although it would be impracticable to require proof of specific 
need for service to each point in an area as broad as that sought, nevertheless, 
the burden is upon applicant to show a general or representative need 
throughout the area which it seeks to serve. MC-45163, Sub 9, Verle C. 
King and Raleigh H. King Ext.—Fertilizer, Aug. 1, 1955, Div. 1. 


24.11 Preference or Desire 


24.11 The mere preference of a shipper for the service of a particular 
carrier is insufficient to support a need for additional service. MC-113940, 
Sub 2, Durston and Fuller, Inc., Contract Carrier Application, Aug. 1, 1955, 
Div. 1. 

To same effect: 


Chesapeake Motor Lines, Inc. Ext.—Philadelphia, MC-52917, Sub 10, 
Aug. 1, 1955, Div. 1. 

McAlister, Alton Leander, Ext.—North Dakota, MC-43867, Sub 11, 
July 18, 1955, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Application denied in part on evidence of intervenor that it is 
authorized and willing to render the service desired by the supporting 
shipper and on evidence that the latter has not attempted to avail itself of 
such service. MC-110525, Sub 242, Chemical Tank Lines, Inc., Ext.— 
Alcohol—Terre Haute-Bardstown, July 28, 1955, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Establishment of new markets and rate advantages flowing 
from the service of a particular carrier are matters of substantial importance 
in determining whether the public convenience and necessity require con- 
struction of a line of railroad or the performance of service by that carrier 
or another. 271 I. C. C. 541, 551. F. D. 18408, Clinchfield R. Co. 
Abandonment, .... I. C. C. ...., July 25, 1955, Div. 4. 


24.15 Permit authorizing a broader commodity description approved 
in order that applicant may keep abreast of the expanding out-put of its 
primary shipper, where no basically new service was proposed, no new field 
of carrier operations would be invaded, and no change is involved which 
will materially affect the competitive situation of existing carriers. MC- 
11315, Sub 7, William A. Givens Ext.—Rubber Articles, July 22, 1955, 
Div. 1. 


24.16 Commercial Competition 


24.16 Although it is not a function of the Commission to equalize 
competitive advantages dependent on local and natural causes, it is clear 
that competitive conditions of inequality which derive from Commission 
findings in prior proceedings are entitled to be given some weight in the 
consideration of applications to ameliorate such inequality. MC-8989, Sub 
145, Howard Sober, Inc. Ext.—Southern States, .... M. C. C. ...., July 
18, 1955, Commission, on reconsideration. 
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24.16 Granted where lack of service sought has caused delays of from 
24 to 36 hours in picking up supporting shipper’s loads, which, in the present 
competitive market, places shipper at a disadvantage. MC-106674, Sub 
4, Osborne Trucking Co., Inc., Ext.—Canned Goods—Iowa, July 18, 1955, 
Div. 1. 


24.2 Traffic Available 
24.20 Generally 


24.20 Vague and indefinite evidence of need, particularly as to any 
specific points to which the involved traffic will move in the destination 
area and how much and with what frequency it will move, found to have 
failed to establish present and future public convenience and necessity. 
MC-84739, Sub 5, Severson Transport, Inc., Ext.—Commercial Fertilizer, 
July 19, 1955, Div. 1. 


24.20 Denial of application based upon the failure of the record to 
disclose the volume of movement, past or prospective, and the designation 
of the points to which the shipments have moved or may move. MC-109723, 
Sub 5, Glendyl W. Stone Ext.—Clay Products and Feed, Aug. 1, 1955, Div. 1. 

24.20 Denied where the supporting shipper failed to specify the 
approximate volume or frequency of shipments to any portion of the 
destination territory in 17 States and the District of Columbia, to a substan- 
tial part of which motor carriers hold authority and are willing to provide 
the service. MC-37620, Freightway Corp. Ext.—Mineral Wool, July 13, 
1955, Div. 1. 


24.21 Imminently 


24.21 Where there is an imminent need for adequate transportation 
facilities to handle a shipper’s traffic and existing services are not shown 
to be adequate, the necessary authority should be granted to supply that 
need. MC-31466, Sub 12, Joseph Pomprowitz Ext.—New Ulm, Minn., July 
13, 1955, Div. 1. 


24.23 Possibly 


24.23 Evidence of possible movements from shipping points is too 
indefinite to warrant a grant. MO-114541, John Kostek Common Carrier 
Application, July 21, 1955, Div. 1. 


24.24 Contingently or Speculatively 


24.24 Burden to establish a future need requires that there be a 
definite plan for the production and distribution of the commodity sought 
to be transported, and is not met by a showing of a hypothetical outline 
of shipments which are dependent on various contingent economic con- 
ditions. MC-1184, Sub 5, George F. Burnett Co., Inc. Ext.—North Bruns- 
wiek, N.Jd.,...: MC. C. .... daly 36, 1966, Div. 1. 

24.24 Grant denied in part on the ground that the need shown is 
speculative and contingent. MC-114028, Sub 1, Rowley Interstate Trans- 
portation Co., Inc., Ext.—Virginia, July 19, 1955, Div. 1. 


24.4 Adequacy of Facilities 
24.40 Generally 


24.40 While it did not appear that protestant motor carriers have 
a great amount of equipment, considering the scope of their authorities, 
nevertheless it was considered adequate in view of the fact that both have 
considerable idle equipment and there was no showing that they have been 
unable or unwilling to move all traffic offered them except in one instance 
where there was disagreement over who should bear insurance. MC-110577, 
Sub 2, A. B. Cowan Ext.—Various States, July 18, 1955, Div. 1. 
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24.44 Tank Truck Equipment 


24.44 Although one of the opposing motor carriers does not have the 
special type of equipment, namely, stainless steel tank trucks, which the 
supporting shipper considers necessary for transportation of certain of its 
chemical products, it is willing to obtain such equipment if the volume of 
traffic offered is found to justify it. Therefore, application denied since 
that opposing carrier is authorized to perform the service. MC-88160, 
Sub 34, Inland Petroleum Transportation Co., Inc., Ext.—Portland, July 
19, 1955, Div. 1. 


24.44 Issuance of permit approved on a showing of shipper require- 
ments for employment of many types of tank vehicular equipment, includ- 
ing glass-lined units, insulated units, units with steam heating coils, those 
constructed of firebox steel, stainless steel, ordinary steel and heavy gauge 
steel. MC-101126, Sub 20, Stillpass Transit Co., Inc., Ext.—Liquids, July 
28, 1955, Div. 1. 


24.44 Issuance of permit approved on a showing of need for deliveries 
of anhydrous ammonia, in bulk, by motor tank vehicle directly to farm 
sites. MC-114652, Doss Transport, Inc., Contract Carrier Application, July 
29, 1955, Div. 1. 

24.44 Certificate approved on a showing of need for tank-truck service 
to transport fatty acids and fatty acid products, in bulk. MC-64932, Sub 
157, Rogers Cartage Co., Ext.—Kanakee, Ill., July 11, 1955, Div. 1. 


24.45 Flat Bed Trailers 


24.45 Grant based upon a showing of need for suitable flat-bed-type 
vehicles for job-site deliveries of pipe and culverts at points off-route of 
highways. MC-114334, Sub 2, Builders Transportation Co. Arkansas and 
Mississippi, July 13, 1955, Div. 1. 


24.5 Adequate Amount of Service 

24.50 Generally 

24.50 The mere fact that a carrier is authorized to operate between 
certain points is not sufficient, of itself, to establish that its service is 
adequate. There was no convincing showing, however, that existing joint- 
line motor carrier service is inadequate; therefore, application denied in 
part. MC-114028, Sub 1, Rowley Interstate Transportation Co., Inc., Ext. 
—Virginia, July 19, 1955, Div. 1. 


24.50 Upon reconsideration, findings in prior report, .... M. C. C. 
...., decided Nov. 24, 1954, reversed, and issuance of certificate approved 
on showing that shippers commenced using their own and leased equipment 
because of their inability to obtain satisfactory service from existing 
carriers, and that shippers’ desire to terminate or curtail private transporta- 
tion when assured that sufficient and adequate service is available. MC- 
95540, Sub 220, Watkins Motor Lines, Inc., Ext.—Poultry, .... M. C. C. 
...., July 21, 1955, Commission. 


24.51 Emergency Shipments 


24.51 A need for service which is dependent on potential emergency 
situations is not sufficient to warrant a grant of permanent authority. Such 
a need can be satisfied by an application for temporary authority made at 
the time the emergency arises. There is no practicable way of limiting the 
authority to that of an emergency service and section 209 (b) of the Act 
prohibits the imposition of terms or limitations that restrict the right of 
a contract carrier to substitute or add contracts within the scope of its 
permit. MC-114850, Donald Jule La Tulip Contract Carrier Application, 
sace Be GE cccny 2, 2 Bee 2. 


24.51 Emergency needs or requirements do not justify the granting 
of an application. In order to warrant a grant of authority applicant must 
establish that the purported need is actual and constant, not merely an 
unusual event occurring during a period of labor strike or a temporary 
breakdown in rail service. MC-20981, Sub 3, Fuccy Hauling & Excavating, 
Inc., Ext.—Detroit, Mich., July 7, 1955, Div. 1. 
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24.53 Railroad 


24.53 Rail service found inadequate where supporting shipper’s past 
experience resulted in delayed shipments and excessive damage claims. 
More important, its plant is situated a mile from the closest rail loading 
facilities, which requires extra handling, with attendant risk of damage to 
its highly perishable product, and the rail carrier does not provide collection 
service for this type of traffic. MC-108207, Sub 33, Frozen Food Express 
Ext.—Mt. Pleasant, Tex., July 11, 1955, Div. 1. 


24.53 While it may be true generally that in the handling of long 
haul movements rail service has certain advantages, it is not necessarily 
adequate to meet the public need merely because desirable long hauls are 
involved. The nature of the product and marketing practices may dictate 
a different conclusion. MC-114541, John Kostek Common Carrier Applica- 
tion, July 21, 1955, Div. 1. 


24.53 The argument that the shipping public is entitled as a matter 
of right to a motor carrier service regardless of whether rail service is 
adequate or not has been disapproved and needs no extended discussion. 
If rail service can and is in fact adequately meeting the needs of the shippers 
in a particular situation there is no basis for a finding of any further need 
for a different type of service or for any grant of authority for any added 
service. MC-114541, John Kostek Common Carrier Application, July 21, 
1955, Div. 1. 


24.53 Three motor carriers authorized to conduct truckaway service. 
The applicants did not oppose each other and it was shown that rail carriers 
would not participate in the traffic. MC-107227, Sub 34, Insured Transpor- 


ters, Inc., Ext.—Emeryville, Calif. to All Points in the United States, July 
19, 1955, Div. 1. 


24.55 Motor Truck Common Carrier 


24.55 Existing service by a carrier with temporary authority found 
adequate. Application denied. MC-52917, Sub 10, Chesapeake Motor Lines, 
Inc., Ext.—Philadelphia, August 1, 1955, Div. 1. 


24.55 The fact that a motor common carrier who opposes the appli- 
cation has a pending application in another proceeding and asserts a 
willingness to provide service from and to the same points, when and if he 
obtains such authority, does not justify denial of the application in this 
proceeding solely on that basis. MC-114652, Doss Transport, Inc., Contract 
Carrier Application, July 29, 1955, Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 A shipper is entitled to dependable motor carrier service which 
is not subject to the contingency of negotiating a satisfactory agreement 
for contract carriage or the burden of assuming the obligations of such 
a relationship. 21 M. C. C. 214. MC-20793, Sub 12, Wagner Trucking 
Co., Inc. Ext.—Hillsboro Township, N. J. August 1, 1955, Div. 1. 


24.58 Motor Truck Contract Carrier 


24.58 Since applicant is serving the plant as a contract carrier, its 
authority should permit it to render a complete service to the shipper. 
Authority to transport new trucks granted. MC-112391, Sub 10, Hadley 
Auto Transport Ext.—Los Angeles County, Calif.—Colorado, July 18, 
1955, Div. 1. 


24.59 Water Carrier & Forwarder 


24.59 Grant of authority found not warranted in part where appli- 
cant failed to show operating schedules with any degree of certainty leading 
to the probability of sailing dates in unison with or shortly before or after 
protestant carriers, so that diversion of traffic would be inevitable and there 
was no evidence of a direct nature that vessel-tonnage capacity of existing 
carriers is inadequate. W-338, Sub 19, States Steamship Co. Ext.—Pacific 
Coastwise, July 27, 1955, Div. 4. 
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24.6 Adequate Quality of Service 
24.60 Generally 


24.60 The shipper’s generalizations regarding delays and damaged 
shipments do not constitute a sufficient showing of inadequacy in the existing 


service. MC-37620, Freightway Corp. Ext.—Mineral Wool, July 13, 1955, 
Div. 1. 


24.60 Even though some shippers have experienced certain instances 
of service deficiencies, the proof was not convincing that existing service 
is inadequate to meet the reasonable needs of shippers. MC-97699, Sub 1, 


Barber Transportation Co.—Common Carrier Application, Aug. 1, 1955, 
Div. 1. 


24.7 Single Line Service 
24.70 Generally 


24.70 No need found for service between certain points for the 
reason that the supporting shipper voiced no complaint concerning the 
existing joint line service rendered by applicant and another motor carrier 
and the evidence was otherwise insufficient. MC-41255, Sub 25, Grubb 
Motor Lines, Inc., Ext.—New Furniture, July 21, 1955, Div. 1. 


24.70 Shippers are not necessarily entitled to single-line service, 
particularly when no inadequacy is established in existing multiple-line 
facilities. MC-104819, Sub 79, C. E. McBride Ext.—Frozen Foods—10 
States, July 11, 1955, Div. 1. 


24.71 Requisite Proof 


24.71 Application denied. The evidence showed merely a preference 
or desire on the part of supporting shippers for a single-line service, par- 
ticularly that proposed by applicant. MC-104819, Sub 79, C. E. McBride 
Ext.—Frozen Foods—10 States, July 11, 1955, Div. 1. 

24.71 Applicant failed to prove that existing joint-line motor service, 
which provides third or fourth-day deliveries, is inadequate, inasmuch as 
the record shows that shippers frequently accumulate shipments from one 
to two weeks for assembly into pool-carloads or pool-truckloads, even though 
the same shippers insist that single-line motor service is needed. MC- 
114540, Joseph A. Mosti Contract Carrier Application, July 22, 1955, Div. 1. 


24.76 Loss & Damage 


24.76 Need established for proposed single-line service where it was 
shown that rail service resulted in damage in transit and inconvenient 
drayage from the rail cars and joint-line motor carrier service was equally 
inadequate in view of slowness of delivery and arrival of shipments in 
damaged condition. MC-110197, Sub 11, Daniel S. Dracup Ext.—East 
Walpole, Mass., .... M. C. C. ...., July 19, 1955, Div. 1. 


24.77 Scheduled Operations 


24.77 A contention that proposed single line service would reduce 
transit time between Kansas City and New Orleans, based on difference 
between average multiple-line time of 3 to 6 days, and proposed scheduled 
second-day deliveries, is theoretical because it ignores usual operating 
problems which normally are to be expected. MC-10472, Sub 15, Byers 
Transportation Co. Ext.—New Orleans, July 21, 1955, Div. 1. 


24.78 Shippers Requirements 


24.78 Upon reconsideration, issuance of certificate approved where 
the single-line service proposed will have no materially adverse effect upon 
existing secondary carriers but will improve service now being rendered to 
the shipper. MOC-8989, Sub 145, Howard Sober, Inc., Ext.—Southern States, 
.... M.C.C. ...., July 18, 1955, Commission. 
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24.78 Existing joint-line motor carrier service should be used and 
shown wanting or deficient before a valid claim can be sustained that exist- 
ing carriers cannot or will not render reasonably satisfactory service for the 
shipper. MC-114028, Sub 1, Rowley Interstate Transportation Co., Inc., 
Ext.—Virginia, July 19, 1955, Div. 1. 


24.8 Particular Type of Freight Service 
24.81 Small Shipments 


24.81 Issuance of permit approved on a showing of need for this 
rather small contract carrier operation designed to relieve certain distri- 
butors of petroleum products from the burden of private transportation, 
which no common carrier, so far as the record shows, can serve in the 
specialized manner proposed to the small delivery points required by the 
shippers. MC-114498, Tioga Transport, Inc., Contract Carrier Application, 
July 21, 1955, Div. 1. 


24.84 Heavy Haulage 


24.84 There can be no justification for the contention that dry 
fungible commodities in bulk, namely, cement, may be transported by a 
heavy hauler and rigger merely because of the size and weight of the 
truckload or because the vehicle used is specially built. See definition 
of the phrase “special equipment” in St. Johnsbury Trucking Co., Inc., 
Ext.—Heavy Hauling, 53 M. C. C. 277. MC-1872, Sub 32, Ashworth Trans- 
fer Co. Ext.—Cement, July 18, 1955, Div. 1. 


24.89 Particular Commodities 


24.89 Issuance of a permit approved where existing motor common 
earriers had not shown an interest in transporting some of the shippers’ 
commodities, which have strong odors that are contaminating to other lading 
and where to deny applicant authority to transport the same shippers’ non- 
contaminating traffic would unbalance the operation and render grant of 
any authority impracticable. MC-41002, Sub 9, The Victor Transit Corp. 
Ext.—Animal Food, July 11, 1955, Div. 1. 


25. Alternate Routes or Gateways 
25.0 Generally 


25.07 Requisite Proof 


25.07 Proof must establish: (1) applicant has present base route; 
(2) is a competitive factor for the traffic, and (3) that competitive 
position will not be changed. Denied. MC-31444, Sub 40, Schreiber Truck- 
ing Co., Inc., Ext.—Alternate Route, July 19, 1955, Div. 1. 


To same effect: 

Expressways, Inc., Ext.—Alternate Route, MC-109873, Sub 7, July 
7, 1956, Div. 1. 
25.09 Denied for Failure of Proof 


25.09 Alternate Routes Denied in the Following Proceedings: 
Expressways, Inc., No. MC-109873, Sub 7, July 11, 1955. 

Schreiber Trucking Co., Inc., MC-31444, Sub 40, July 19, 1955. 
Spaulding, Guy, MC-60780, Sub 1, .... M. C. C. ...., July 21, 1955. 


25.2 Points to be Served 
25.21 Intermediate 


25.21 Where applicant holds authority to serve points intermediate to 
the termini of the proposed alternate route, alternate route authority is not 
appropriate. MC-101186, Sub 6, James G. Arledge, Ext.—Alternate Route, 
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25.3 Improved Operations 
25.80 Generally 


25.30 Alternate route authority to avoid bridges with weight restric- 
tions which prevent operation of tractor-trailer units, not avoidable under 
deviation rule, section 208 (b), should be via routes around the bridges 
rather than those which result in a changed service. MC-109873, Sub 7, 
Expressways, Inc., Ext.—Alternate Routes, July 11, 1955. 


25.4 Improved or New Service 
25.40 Generally 


25.40 Application for alternate route authority denied on the ground 
that use of the proposed route would result in a vastly improved or even a 
new service and applicant is not presently an effective competitor between 
the involved termini. MC-60780, Guy Spaulding Ext.—Alternate Routes, 
‘eel OO , July 21, 1955, Commission. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 Application for alternate route authority denied in part on the 
ground that operation over the proposed route would enable applicant to 
perform a “‘turn around” service with its vehicles and drivers, which it can- 
not feasibly perform under its existing authority, and thereby improve its 
competitive position. MC-109873, Sub 7, Expressways, Inc., Ext.—Alternate 
Routes, July 11, 1955, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.1 ‘Follow the Traffic’’ Doctrine 
26.10 Rule Since April 20, 1953 


26.10 Motor carriers do not have a vested right in the traffic which 
authorizes them to follow it to a new location. 61 M. C. C. 748. MC- 
28132, Sub 19, Carl M. Hvidsten Ext.—Mandan, N. Dak., July 25, 1955, 
Div. 1. 


26.4 Promote Operating Economy 
26.40 Generally 


26.40 The more efficient, economical and safer operation applicant 
asserts it would be able to perform is not controlling, for such anticipated 
benefits must be balanced against possible or probable adverse effects on 
existing carriers. MC-29886, Sub 63, Dallas & Mavis Forwarding Co., Inc. 
Ext.—Phoenix, Ariz., July 11, 1955, Div. 1. 


26.43 Balance Traffic 


26.43 Mere desire by applicant for a back-haul to balance its opera- 
tions does not in itself justify a grant of common carrier authority, where 
there is no real showing of inadequacy in existing service. MO-52917, Sub 
10, Chesapeake Motor Lines, Inc., Ext.—Philadelphia, Aug. 1, 1955, Div. 1. 


26.7 Effect Upon Other Carriers 
26.71 Rights of Existing Carriers 


26.71 Carriers have no legal right to exclusive occupancy of a terri- 
tory, citing 40 Fed. 2d 921, 52 Fed. 2d 485, 193 I. C. C. 619, 267 I. C. C. 665. 
F. D. 18408, Clinchfield R. Co. Abandonment, . zt &. c, , July 26, 
1955, Div. 4. 


26.71 Applicant has the burden of proving that the existing carriers 
are unable or unwilling to satisfy the reasonable requirements of the ship- 
pers before the authority sought may be granted. MC-114540, Joseph A. 
Mosti Contract Carrier Application, July 22, 1955, Div. 1. 
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To same effect: 
110525, Sub 242, July 28, 1955. 


Aug. 1, 1955. 


rier Application, Aug. 1, 1955, Div. 1. 
To same effect: 


Sub 34, July 19, 1955. 


26.73 Motor Bus Carriers 


Aug. 1, 1955, Div. 1. 
26.74 Motor Truck Carriers 


communities which applicant does not seek to serve. 


26.76 Rail Carriers 


Corp. Ext.—Animal Food, July 11, 1955, Div. 1. 


July 7, 1955, Div. 1. 
27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


» Aug. 4, 1955. 


27.2 Motor Bus Operations 
27.21 Granted 


July 29, 1955. 
|e: Oe: ee » Aug. 18, 1955. 
Aug. 1, 1955. 


1, 1955. 


Chemical Tank Lines, Inc., Ext.—Alcohol—Terre Haute-Bardstown, MC- 
Puryear, G. A. and J. E., Ext., Friendship, N. C., MC-40830, Sub 8, 


Riss & Co., Inc., Ext.—Carrollton, Mo., MC-200, Sub 162, July 11, 1955. 
26.71 Existing authorized carriers should be accorded the right to 
transport all available traffic which they can handle adequately and efficiently 
in the territory served by them before additional competition is allowed to 
enter the field. MC-113940, Sub 2, Durston and Fuller, Inc., Contract Car- 


Inland Petroleum Transportation Co., Inc., Ext.—Portland, MC-88161, 





Stevens, Haven G., Ext.—Three States, MC-66390, Sub 2, July 29, 1955. 


26.73 Charter authority granted as distinctive service because in school 
buses which are plainer, less comfortable and cheaper than regular intercity 
busses. MC-108811, Sub 1, Richard G. Thomas Ext.—Calvert County, Md., 


26.74 Denied in part because grant would divert substantial traffic 
from opposing carriers and seriously affect their ability to serve the smaller 
MC-10472, Sub 15, 
Byers Transportation Co., Inc., Ext.—New Orleans, La., July 21, 1955, Div. 1. 

26.74 Granted where no motor carriers are available to handle the 
traffic or would be adversely affected. MC-86676, Sub 2, Anton Schneider 
Ext.—Indiana, .... M. C. C. ...., Aug. 1, 1955, Div. 1, on reconsideration. 


26.76 Permit granted where operation would not adversely affect rail 
carriers because involving small shipments to or from oOff-rail points, and 
in substitution of private carriage. MC-41002, Sub 9, The Victor ‘Transit 


26.76 Contract permit denied where protestant railroad has provided 
satisfactory service and the grant would adversely affect 


its operations. 
MC-20981, Sub 3, Fuccy Hauling & Excavating, Inc., Ext.—Detroit, Mich., 


Illinois Terminal R. Co. Abandonment, etc., F. D. 18926, 


Intercity Bus Lines, Inc.,—Overland Park, Kans., MC-109925, Sub 
Lakeland Bus Lines, Inc.—U. S. Highway 46, MC-109802, Sub 5, 
Michaud’s Bus Lines, Inc.—Charter Operations, MC-94742, Sub 10, 


Thomas, Richard G.—Calvert County, Md., MC-108811, 
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27.22 Denied 


Monumental Motor Tours, Inc.—Special Operations, MC-2353, Sub 
3, Aug. 8, 1955. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


—_— James G.—Alternate Route, MC-101186, Sub 6, .... M. C. C. 
, July 22, 1955. 


"Builders Transportation Co.—Arkansas and Mississippi, MC-114334, 
See 3, .... Bm. GG. ...09 See te, ESSS. 

C&H Transportation Co., Inc.—Machinery and Parts, MC-83539, 
Sub 14, July 29, 1955. 

Central Express, Inc., MC-112732, Sub 2, Aug. 17, 1955. 

Chemical Tank Lines, Inc.—Alcohol—Terre Haute-Bardstown, MC- 
110525, Sub 242, July 28, 1955. 


Clark Transport Co.—Oklahoma City, MC-106647, Sub 27, .... M.C.C. 
, July 18, 1955. 


Dracup, Daniel S.—East Walpole, Mass., MC-110197, Sub 11, ... 
M. CG. C. ..ss_5 Oy 19, 1966. Praer ropert, .... M.S. G. ...<5 reversed. 


Dugan, Dan §S. Mandan, N. Dak., MC-22195, Sub 48, July 25, 1955 
(embraced in MC-28132, Sub 19). 


Erskine and Sons, Inc.—Bulk Commodities, MC-5470, Sub 7, 
M. ©. G. .cccy Gly 16, 1956. 

Frozen Food Express—Mt. Pleasant, Tex., MC-108207, Sub 33, July 
11, 1955. 

Grubb Motor Lines, Inc.—New Furniture, MC-41255, Sub 25, July 
21, 1955, (embraced in MC-41255, Sub 23). 

Hvidsten, Carl M.—Mandan, N. Dak., MC-28132, Sub 19, July 25, 1955. 

Insured Transporters, Inc.—Emeryville, Calif. To All Points In the 
United States, MC-107227, Sub 34, July 19, 1955. 

Johnston’s Fuel Liners, Inc.—Mandan, N. Dak., MC-22195, Sub 48, 
July 25, 1955 (embraced in MC-28132, Sub 19). 

Kenosha Auto Transport Corp.—Emeryville, Calif., to All Points in the 
United States, MC-30837, Sub 173, July 19, 1955 (embraced in MC-107227, 
Sub 34). 

Kostek, John, MC-114541, July 21, 1955. 


Markley, S. A. and Loren G.—Nebraska and Kansas, MC-97264, Sub 
8, Aug. 8, 1955 (embraced in MC-106621, Sub 15). 


McLeod, Duncan A.—Explosives, MC-110264, Sub 6, July 18, 1955. 
Melton Transport Co.—Kansas, MC-106621, Sub 15, Aug. 8, 1955. 


Miller, Eldon—wWisconsin, MC-92983, Sub 76, .... M. C. C. ...., 
July 13, 1955. 

Osborne Trucking Co.—Canned Goods—Iowa, MC-106674, Sub 4, July 
18, 1955. 

Rogers Cartage Co.—Kankakee, IIll., MC-64932, Sub 157, July 11, 1955. 

Rowley Interstate Transportation Co., Inc., Virginia, MC-114028, Sub 
1, July 19, 1955. 

Sober, Howard, Inc.—Emeryville, Calif., To All Points in the United 
States, MC-8989, Sub 152, July 29, 1955 (embraced in MC-107227, Sub 34). 

Sober, Howard, Inc.—Southern States, MC-8989, Sub 145, .... M. C. C. 

, July 18, 1955. Prior report ....M.C.C. ...., affirmed. 

‘Peamepert, Inc.—Mandan, N. Dak., MC-101075, Sub 16, July 25, 1955 

{embraced in MC-28132, Sub 19). 
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Wagner Trucking Co.—Hillsboro Township, N. J., MC-20793, Sub 12, 
Aug. 1, 1955. 


Watkins Motor Lines, Inc—Poultry, _ 95540, Sub 220, .... M. C. C. 
, July 21, 1955. Prior report ....M.C.C. ...., reversed. 
27.32 Denied 
Ashworth Transfer Co.—Cement, MC-1872, Sub 32, .... M. C. C. 


, July 18, 1955. 
Barber Transportation Co., MC-97699, Sub 1, Aug. 1, 1955. 


Bolin Driveaway Co.—North Brunswick, N. J., MC-109682, Sub 11, 
. M.C. C. ...., July 25, 1955 (embraced in MC-1184, Sub 5). 


Brown, James W.—HEight States, MC-104678, Sub 2, July 29, 1955 
(embraced in MC-66390, Sub 2). 


Burnett, George F., Co., Inc.—North Brunswick, N. J., MC-1184, Sub 
Ree ecee M.C.C. ...., July 25, 1955. 


Byers Transportation Co., Inc.—New Orleans, La., MC-10472, Sub 
15, July 21, 1955. 


Chesapeake Motor Lines, Inc.—Philadelphia, MC-52917, Sub 10, Aug. 
1, 1955. 


Cowan, A. B.—Various States, MC-110577, Sub 2, July 18, 1955. 


Dallas & Mavis Forwarding Co., Inc.—Phoenix, Ariz., MC-29886, Sub 
63, July 11, 1955. 


California, Sub 64, July 11, 1955. 
Davis Transport Co., MC-114432, July 11, 1955. 
Farmer, E. L. & Co.—North Dakota, MC-110817, Sub 4, July 18, 1955. 
Grubb Motor Lines, Inc.—Textiles, MC-41255, Sub 23, July 21, 1955. 


Inland Petroleum Transportation Co., Inc.—Portland, MC-88161, Sub 
34, July 19, 1955. 


King, Verle C. and Raleigh H. Fertilizer, MC-45163, Sub 9, Aug. 1, 
1955. 


McAlister, Alton Leander—North Dakota, MC-43867, Sub 11, July 
18, 1955. 


McAlister, D. E.—North Dakota, MC-106069, July 18, 1955 (embraced 
in MC-43867, Sub 11). 


McAlister, O. H.—North Dakota, MC-23618, Sub 6, July 18, 1955 
(embraced in MC-43867, Sub 11). 


McBride, C. E.—Frozen Foods—10 States, MC-104819, Sub 79, July 
11, 1955. 


Puryear, G. A. and J. E.—Friendship, N. C., MC-40830, Sub 8, Aug. 
1, 1955. 


Riss & Co., Inc.—Carrollton, Mo., MC-200, Sub 162, July 11, 1955. 


Severson Transport, Inc.—Commercial Fertilizer, MC-84739, Sub 5, 
July 19, 1955. 


Stevens, Haven G.—Three States, MC-66390, Sub 2, July 29, 1955. 
V and L Trucking Co.—Connecticut, MC-56884, Sub 1, July 11, 1955. 
Woodburn, J. Preston, Jr., MC-114637, Aug. 15, 1955. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


Anchor Motor Freight, Inc., of Delaware—Kentucky, MC-807, Sub 
158, July 22, 1955. 

Clydesdale, Edward—Rockland County, N. Y., MC-63996, Sub 1, Aug. 
1, 1955. 


Diamond Transportation System, Inc—Owatonna, Minn., MC-111472, 
BOs 36, .... B.S. D. 22+ 0, MEQ. 6, B08. 
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Doss Transport, Inc., MC-114652, July 29, 1955. 
Givens, William—Rubber Articles, MC-11315, Sub 7, July 22, 1955. 


Hadley Auto Transport—Los Angeles County, Calif—Colorado, MC- 
112391, Sub 10, July 18, 1955. 


Kreutzer, L. J.—Feed, MC-111301, Sub 2, Aug. 1, 1955. 
North Creek Trucking, Inc., MC-114411, July 8, 1955. 


Pomprowitz, Joseph—New Ulm, Minn., MC-31466, Sub 12, July 13, 
1955. 


Schneider, Anton—Indiana, MC- a” ee oe esas ee ee Gee eee 
Aug. 1, 1955. Prior report, .... M. C. ewes modified. 


Stillpass Transit Co., Inc.—Liquids, aoasneae Sub 20, July 28, 1955. 
Tioga Transport, Inc., MC-114498, July 21, 1955. 
: ~—— Transit Corporation—Animal Food, MC-41002, Sub 9, July 11, 
1955. 
27.42 Denied 
Durston and Fuller, Inc., MC-113940, Sub 2, Aug. 1, 1955. 
— Corporation—Mineral Wool, MC-37620, Sub 8, July 13, 


Fuccy, Hauling & Excavating, Inc.—Detroit, Mich., MC-20981, Sub 3, 
July 7, 1955. 


La Tulip, Donald Jule, MC-114850, .... M. C. C. ...., Aug. 1, 1955. 
Mosti, Joseph, MC-114540, July 22, 1955. 
Stone, Glendyl W.—Clay Products and Feed, MC-109723, Sub 5, Aug. 
1, 1955. 
27.5 Water Carrier Operations 
27.51 Granted 


River Excursions Common Carrier Application, W-1082, Sub 1, Aug. 
2, 1955. 


States Steamship Co.—Pacific Coastwise, W-338, Sub 19, July 27, 1955. 


27.6 Forwarder Operations 
27.62 Denied 
Lifschultz Fast Freight—Wisconsin, FF-95, Sub 3, .... M.C.C....., 
July 6, 1955. 
27.7 Brokerage 
27.71 Granted 
Duva, Louis, MC-12595, July 22, 1955. 


28. Transfer, Modification or Revocation 


28.2 Modification 
28.20 Generally 


28.20 On reconsideration, route description modified where Park 
Commission refused to allow operation through the park over the route 
granted. MC-73133, Sub 3, Mayflower Coach Corp. Ext.—Palisades Amuse- 
ment Park, N. J., August 8, 1955, Div. 1. 


28.22 Correction of Errors 


28.22 Upon petition, proceeding reopened for modification of permit 
to authorize the transportation of ‘‘materials’’ in addition to parts and 
supplies, to accord with evidence. Prior report 61 M. C. C. 825. MOC-17226, 
Sub 2, Fruit Belt Motor Service, Inc., Ext. Laundry—Machinery Parts, etc., 
July 19, 1955, Div. 1. 
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28.23 Remove Restrictions 


28.23 Upon reconsideration, certificate corrected to eliminate the 
phrase ‘‘serving no intermediate points on the regular route,’ inserted 
through inadvertence. MC-18725, Model Truck & Storage Co., Inc., Common 
Carrier Application, .... M. C. C. ...., July 19, 1955, Div. 1 (embraced 
in MC-C-1648). 


28.3 Revocation 
28.33 Continuous & Adequate Service 


28.33 Certificate revoked where defendant wilfully failed to comply 
with an order to institute and thereafter maintain reasonably continuous 
and adequate service to the public, with notice to Commission on or before 
May 21, 1953 whether it had so complied. Resumption of operations more 
than a year after the date set for compliance does not constitute compliance. 
MC-C-1077, Atlanta-New Orleans Motor Freight Co. v. Mobile Express, Inc., 
so ss Us Ge cccey OGRE Se, 2966, Div. 1. 


28.33 Respondent found not to be rendering reasonably continuous 
and adequate service and not to be in compliance with the requirements 
of section 220 of the Act, and rules and regulations thereunder. Order 
entered requiring compliance. MC-C-1619, Inland Motor Freight Lines, Inc., 
A Corporation, Revocation of Certificates, July 26, 1955, Div. 1. 


28.35 Fitness 


28.35 Interruption of service incidental to bankruptcy or receivership 
cannot be considered beyond the carrier’s control. 30 M. C. C. 608. MC-C- 
1619, Inland Motor Freight Lines, Inc., A Corporation, Revocation of 
Certificates, July 26, 1955, Div. 1. 


28.36 Past Unauthorized Operations or Violation of Law 


28.36 Violations by applicant of certificate or operation contrary 
thereto, committed in Canada, subject him to penalties, restrictive orders, 
or revocation of authority within the U. S. MC-114541, John Kostek 
Common Carrier Application, July 21, 1955, Div. 1. 


29. Abandonment 


29.2 When Granted 
29.23 System Earnings 


29.23 Contention that a segment of a branch operated at a loss should 
not be abandoned, where the entire branch is operated at a profit, is not 
tenable, citing 252 I. C. C. 93, 97. F. D. No. 18535, Chicago & N. W. Ry. Co. 
Abandonment, .... I. C. C. ...., July 14, 1955, Div. 4. 

To same effect: 


Chicago & N. W. Ry. Co. Abandonment, F. D. 18536, .... I. C. C..... 
July 18, 1955, Div. 4. 


29.25 Lack of Need 


29.25 Those who must be coaxed to use a line have no urgent need 
for it. F. D. 18535, Chicago & N. W. Ry. Co. Abandonment, .... I. C. C. 
eee, July 14, 1955, Div. 4. 


29.25 An average of less than six cars of freight per month which 
originated or terminated on the line, and absence of local traffic over .a 
period of six months, clearly indicates a lack of public need. F. D. 18536, 
Chicago & N. W. Ry. Co. Abandonment, .... I. C. C. ...., July 18, 1955, 
Div. 4. 
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29.3 Determination of Earnings 
29.30 Generally 


29.30 Granted, where out-of-pocket losses, after elimination of ad 
valorem taxes, roadway depreciation, 50 percent for revenue beyond the 
segment, and crediting the segment with a mileage pro rate of revenues 
from overhead traffic, have been substantial. F. D. 18535, Chicago & N. W. 
Ry. Co. Abandonment, .... I. C. C. ...., July 14, 1955, Div. 4. 


29.31 Revenues 


29.31 Revenues and expenses of overhead traffic moved over the 
segment should be included in computation of profit or loss for abandonment 
purposes. See 275 I. C. C. 810 and 271 I. C. C. 261, 274, F. D. 18535, Chicago 
& N. W. Ry. Co. Abandonment, .... I. C. C. ...., July 14, 1955, Div. 4. 


29.33 Depreciation 


29.33 Roadway depreciation being bookkeeping accrual and not actual 
expenditure is not allowable as out-of-pocket expense. See 282 I. C. C. 525. 
F. D. 18831, Missouri-Kansas-Texas R. Co. of Texas, Abandonment, Aug. 17, 
1955, Div. 4. 


29.34 Taxes 


29.34 Where there would be no substantial savings in ad valorem 
taxes, such taxes are not a part of out-of-pocket expenses. See 275 I. C. C. 
759, 771; 282 I. C. C. 525, 529. F. D. 185385, Chicago & N. W. Ry. Co. 
Abandonment, ....I1.C. C. ...., July 14, 1955, Div. 4. 


29.34 Charges for roadway depreciation and Iowa property taxes are 
non-savable expenses for purposes of abandonment proceedings. See 282 
I. C. C. 525. F. D. No. 18586, Chicago & N. W. Ry. Co. Abandonment, .... 
r. ©. C. ..ce5 SG 28, 1966, Ber. 4 


29.4 Economic Effect 
29.44 Rates & Charges 


29.44 The fact that the overhead or bridge traffic will continue to be 
handled over an alternate route at higher rates is not a controlling factor. 
Applicant should not be required to operate a segment at a loss in order to 
insure lower rates to the affected shippers. See 2821.C.C.1. F. D. 18535, 
Chicago & N. W. Ry. Co. Abandonment, .... I. C. C. ...., July 14, 1955, 
Div. 4. 


29.45 Employees 


29.45 In granting application, same conditions for protection of em- 
ployees imposed as those in 257 I. C. C. 700. F. D. 18536, Chicago & N. W. 


Ry. Co. Abandonment, .... I. C. C. ...., July 18, 1955, Div. 4. 

To same effect: 

Illinois Terminal R. Co. Abandonment, F. D. 18926, ....1.C.C....., 
Aug. 4, 1955. 


Missouri-Kansas-Texas R. Co. of Texas Abandonment, F. D. 18831, 
Aug. 17, 1955. 


29.8 Conditions 
29.80 Generally 
29.80 Certificate for abandonment issued, effective from and after 
18 months, to give protestants additional time to develop new or additional 


business. F. D. 18831, Missouri-Kansas-Texas R. Co. Abandonment, Aug. 17, 
1955, Div. 4. 
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29.9 Disposition of Applications 
29.91 Granted 


Chicago & North Western Ry. Co., F. D. 18585, .... IC. C. ....; 
July 14, 1955. 33.294 miles. 

Chicago & North Western Ry. Co., F. D. 18536, .... I. C. GC. ...., 
July 18, 1955. 19.375 miles. 

Clinchfield R. Co., F. D. 18408, .... I. C. C. ...., July 25, 1955. 
8.45 miles. 


Illinois Terminal R. Co., F. D. 18926, Aug. 4, 1955. 1.925 miles. 


Missouri-Kansas-Texas R. Co. of Texas, F. D. 18831, Aug. 17, 1955. 
51.41 miles. 


Reading Co., F. D. 18931, July 19, 1955. 1678 feet. 
F. D. 18933, July 19, 1955. 6385 feet. 


3. FINANCE 
32. Security Issues 


32.6 Sale of Issues 
82.62 Competitive Bidding 


Banger & Aroostook R. Co., F. D. 18996, Aug. 1, 1955. Exemption 
from competitive bidding. 


Federal Barge Lines, Inc., F. D. 18987, July 29, 1955. Exemption from 
competitive bidding. 


33. Purpose of Issue 


33.0 Generally 

33.01 Guaranty of Subsidiary’s Obligation 

33.01 Authority granted to Reading Co. to assume obligation and 
liability, as lessee and guarantor, of bonds and to sell same to Mutual Benefit 
Life and Penn Mutual Life Insurance Companies. F. D. 18983, Delaware 
& Bound Brook R. Co. Bonds, July 26, 1955, Div. 4. 

33.1 Acquisition of Equipment 

83.12 Equipment Trust Certificates 


Chesapeake & Ohio R. Co., F. D. 18988, Aug. 3, 1955. Annual cost 
approximately 3.16 per cent. 


33.13 Notes 
Railway Express Agency, Inc., F. D. 18984, July 29, 1955. 


33.2 Additions & Betterments 
33.23 Motor Truck Terminals 


Lyon Van & Storage Co. Note, F. D. 19006, Aug. 16, 1955. Five percent 
secured promissory note to acquire property which is presently leased. 


33.4 Refinancing 
33.42 Maturity Extensions 
Delaware & Bound Brook R. Co. Bonds, F. D. 18983, July 26, 1955. 
33.43 Railroad 
Lehigh Valley R. Co. Securities, F. D. 19002, Aug. 17, 1955. Secured 
installment note for redemption of mortgage annuity bonds. 


Chicago, Milwaukee, St. Paul & Pacific R. Co. Debentures, July 29, 1955. 
Income debentures in exchange for outstanding 5 percent preferred stock 
to save taxes. 
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33.5 Issues Incident to Unification 
33.51 Railroad 


Claremont & Concord Ry. Co., Inc. Stock, F. D. 19005, Aug. 17, 1955. 
To permit compliance with a State law, a prerequisite to proposed merger. 


33.52 Motor Bus 
Greyhound Corp. Assumption of Obligation and Liability, F. D. 19003, 


Aug. 17, 1955. Assumption of primary obligation note of subsidiary being 
merged into applicant. 


33.7 Stock Purchase Options 
33.70 Generally 


33.70 Authority granted to issue shares of common stock pursuant to 
provisions of a stock purchase plan, such stock to be sold to employees at 
not less than par, and proceeds to be used only for capital purposes. F. D. 
18986, Yosemite Park & Curry Co. Stock, Aug. 17, 1955, Div. 4. 


35. Corporate Reorganization 


35.9 Consummation 
35.99 Allowances 


35.99 Maximum limits of final allowances to counsel for trustees and 
debtor fixed. F. D. 18348, Sacramento Northern Ry. Reorganization, July 18, 
1955, Div. 4. 


4. SERVICE & OPERATIONS 
41. Transportation 


41.4 Forwarder 
41.40 Generally 


41.40 Under section 402 (a) (5) of the Act, where a forwarder pub- 
lishes rates and assumes responsibility from point of origin its responsibilities 
revert back to the point of origin, but where a forwarder holds no authority 
to serve a point, publishes no rates therefrom, and assumes no respon- 
sibility for shipments until it actually receives them, the point of receipt 
means the actual point of receipt. See 285 I. C. C. 249. FF-95, Sub 3, 
Lifschultz Fast Freight Ext.—Wisconsin, .... I. C. C. ...., July 6, 1955. 


41.40 A freight forwarder must issue a through bill of lading or receipt 
for property received by it for transportation in forwarder service under 
sections 20 (11) and 413 of the Act. See 259 I. C. C. 277, 281. Once 
property is in possession of a forwarder, such property must stay in its 
possession or control, either physically or theoretically, to the ultimate desti- 
nation, even though final delivery is made by a motor carrier acting as the 
forwarder’s agent. The forwarder cannot escape responsibility for a ship- 
ment short of the ultimate destination. FF-95, Sub 3, Lifschultz Fast 
Freight Ext.—Wisconsin, .... I. C. C. ...., July 6, 1955, Commission, 
on reconsideration. 


45. Allowances 


45.1 Terminal 
45.11 Pick-Up & Delivery 


45.11 Increase in allowances to shippers for delivering traffic from 
5 to 12 cents found just and reasonable where shown to be less than cost 
of the carrier, local cartage companies and a supporting shipper. I & S 
M-5086, P. U. & D. Allowance at St. Louis and Kansas City, .... M. C. C. 
ccce, OMY 13, 19556, Div. 3. 
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45.11 Shippers who deliver their own goods to a carrier’s loading sta- 
tion or terminal, in lieu of utilizing carrier’s pick-up service, are entitled to 
compensation reasonably commensurate with the facilities furnished and 
services performed. See 231 U.S. 274. 1&S M-5086, P. U. & D. Allowance 
at St. Louis and Kansas City, .... M.C.C. ...., July 12, 1955, Div. 2. 


45.11 Proposed increased allowance to shippers at St. Louis and 
Kansas City, Mo., in lieu of pick-up of less-than-truckload shipments, found 
just and reasonable. I & S M-5086, P. U. & D. Allowance at St. Louis and 
Kansas City, .... M. C.C. ...., July 12, 1955, Div. 2. 


45.11 The evidence offered fails to show the method used in deter- 
mining the proposed allowance for performing pick-up and delivery service 
and for furnishing the trailer used in trailer-on-flatcar service, and hence is 
inadequate to support a finding that the allowance would be just and reason- 
able. An appropriate standard by which to determine the justness and 
reasonableness of the allowance is the lowest cost of performing the service. 
I & S 6840, Allowances for Use of Trailers, ....1I.C.C. ...., Aug. 12, 1955, 
Div. 2. 


45.11 Proposed allowance to shipper for performing pick-up and de- 
livery service and for furnishing the trailer used in trailer-on-flatcar service 
between Chicago, Ill., and St. Louis, Mo., terminal areas not shown to be 
just and reasonable. I & S 6840, Allowance For Use Of Trailers, 

I. ©. CE. ccs sy UO 2S, BSG, wee. 2: 


46. Safety 


46.1 Safety Appliances 
46.10 Generally 


46.10 Upon further hearing, petition for exemption from rule 91.424, 
maximum clearance of pilot above the rail, granted until further order. 
Ex Parte 179, Rules and Instructions for Inspection and Testing of Multiple 
Unit Equipment, Chicago, N. S. and M. Ry., .... I. C. C. ...., July 8, 1955, 
Div. 3. 


46.10 Upon further hearing, petition for exemption from rule 91.426, 
requiring classification and marker lights to be electrically lighted, granted 
to permit use of oil burning lights on present units until same are rebuilt 
or replaced, but relief from rule 91.427, requiring instrument lights, denied. 
Ex Parte 179, Rules and Instructions for Inspection and Testing of Multiple 
Unit Equipment, Chicago, North Shore and Milwaukee Ry., ....1.C.C....., 
July 8, 1955, Div. 3. 


46.2 Inspection & Testing 
46.20 Generally 


46.20 Upon further hearing, petition for exemption from rule 91.403, 
daily inspection, and rule 91.451, 30 day inspection reports, denied. Ex Parte 
179, Rules and Instructions for Inspection and Testing of Multiple Unit 
Equipment, Chicago, N. 8S. and M. Ry., .... I. C. C. ...., July 8, 1955, 
Div. 3. 


49. Discrimination 
49.4 Trailers on Flat Cars 
49.40 Generally 


49.40 Making trailer on flat-car service available only on freight 
handled in trailers owned or leased by railroads not found to be unlawful 
discrimination against private motor carriers. I & S 6214, Trailers On Fiat 
Cars—Eastern Territory, .. . C. ...., July 6, 1955, Commission. 
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5. RATE STRUCTURE 
52. Freight Classification 


52.0 Generally 
52.06 Stage of Processing 


52.06 A higher rate on a raw product is not necessarily unjust and 
unreasonable where the rate on the finished product is depressed in order 
to meet competitive conditions. 279 I. C. C. 485. No. 31527, Mid-States 
Steel & Wire Co. v. Baltimore & O. R. Co., .... 1.C. C. ...., July 12, 1955, 
Div. 2. 


52.9 Miscellaneous Manufactures 
52.93 Plastic Articles 


52.93 The general description “plastic articles, n.o.i.” has no applica- 
tion to articles made of plastic that are specifically provided for elsewhere in 
the classification, such as, for example, plastic boxes of all kinds, which were 
ete a | named. MC-C-1582, Midwest Mfg. Corp. v. Dohrn Transfer Co., 

B.C. C, ..<e, TU SB, L0G0, wer. S. 


53. Rate Adjustments 


53.1 Mileage Scales 
53.10 Generally 


53.10 The absence of strict relation to distance affords no adequate 
reason for condemning the proposed rates. I & S M-5249, Sugar, Bingham, 
Minn., to Iowa and Omaha, .... M. C. C. ...., July 12, 1955, Div. 2 


54. Joint or Through Routes, Rates & Divisions 


54.0 Generally 
54.01 Definitions 


54.01 For lines to be regarded as connecting under section 3 (4), 
participation in through routes and through transportation are necessary. 
No. 30744, American Barge Line Co. v. Alabama G. S. R. Co., .... I. C. C 

, July 18, 1955, Commission. 


54.2 Establishment 
54.22 Involuntary 


54.22 Through routes cannot be forced into existence by prescribing 
proportional rates on local ex-barge traffic, in the absence of evidence show- 
ing that the through routes if established would be in the public interest 
as required by section 15 (3). No. 30744, American Barge Line Co. v. 
Alabama G. S. R. Co., .... I. C. C. ...., July 18, 1955, Commission. 


54.7 Divisions 
54.76 Proportional Rates 


54.76 As the rail proportionals sought by the barge lines are ap- 
plicable only on through shipments over through routes, a prerequisite to 
the prescription of such rates is a showing that the traffic is through traffic. 
No. 30744, American Barge Line Co. v. Alabama G. S. R. Co., .... I. C. C. 

, July 13, 1955, Commission. 


54.76 As a condition precedent to the prescription of proportional 
rates under the provisions of section 6 (11) (b), the record must show that 
such rates are warranted by transportation standards. No. 30744, American 
Barge Line Co. v. Alabama G. S. R. Co., .... I. C. C. ...., July 18, 1955, 
Commission. 
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54.76 Failure of rail carriers to establish on ex-barge grain and grain 
products proportional rail rates equal to those applied on ex-rail shipments 
found not to be in violation of section 3 (4) because barge traffic was stored 
at the barge ports of unloading and later shipped by rail involving two un- 
connected local movements rather than a through movement. No. 30744, 
American Barge Line Co. v. Alabama G. S. R. Co., .... 1.C. C. ...., July 18, 
1955, Commission. 


55. Competitive Ratemaking 


55.0 Generally 
55.04 Market Equalization 


55.04 In the absence of a clear showing that the proposed rate would 
not disrupt the rate structure on oleomargarine in Southern and Southwest- 
ern territories, a situation where the shipper can supply the destination point, 
from either its Dallas or Chicago plants, is not justification for the proposed 
rate. I & S M-5509, Oleomargarine—Dallas, Tex., to Birmingham, Ala., 
overs @: Wile Noe Was. 0 40 sy OU Ake ZO, ee. & 


55.1 Reduced Rates to Meet Competitive Rates 
55.11 Rail v. Motor Carrier 


55.11 The maintenance of rates on freight loaded on trailers on flat 
cars, designed to meet motor competition, found consistent with the national 
transportation policy to avoid unfair or destructive competitive practices. 
I & S 6214, Trailers on Flat Cars—Eastern Territory, .... I. C. C. 

July 6, 1955, Commission. 


55.14 Motor Carrier v. Rail or Forwarder 


55.14 Based upon a showing that motor carrier rates cover a complete 
service from the shipper to the consignee, whereas rail rates cover only the 
movement of the loaded car and shippers by rail incur added loading and 
unloading costs in excess of 15 cents per 100 pounds, a proposed motor 
carrier rate which was 4.9 to 12.5 cents more than the average rail rates 
was considered lower than necessary to meet competition. I & S M-5673, 
Coffee—San Francisco to Utah, .... M. C. C. ...., Aug. 10, 1955, Div. 2. 

55.14 Proposed rates to meet rail empetitien found not shown to be 
just and reasonable, where the record failed to show total volume by all 
carriers, extent of rail participation, diversion of traffic, or that respondents 
were not effectively meeting rail competition. I & S M-6146, Sugar—Sugar 
Land, Tex. to Oklahoma, .... M. C. C. ...., Aug. 3, 1955, Div. 3. 


55.5 Minimum Weights 
55.50 Generally 


55.50 Proposed commodity rate, minimum 20,000 pounds, considered 
just and reasonable where the proposed minimum will enable respondent 
to comply with Virginia’s maximum weight law, without the expense of 
handling overflow shipments. I & S M-6028, Tile and Rayon Between Points 
in Middle Atlantic Territory, .... M.C.C. ...., July 11, 1955, Div. 2. 


55.7 Private Carrier Competition 
55.70 Generally 


55.70 Reduced rate found just and reasonable where it appeared from 
the evidence that the rate was necessary to obtain the traffic and prevent 
its diversion to private carriage. I & S M-6123, Frozen Fruit Juice—Spring- 
dale, Ark. to Memphis, .... M.C.C. ...., Aug. 3, 1955, Div. 3. 


55.70 Rates on oleomargarine of 79 and 66 cents, minimum 30,000 
pounds, found reasonably compensatory on a showing that fully distributed 
costs are 63.8 and 45.1 cents, respectively, and no lower than necessary to 
meet competition from threatened private-carrier operations. I & S 6199, 
Oleomargarine—Columbus, Ohio to Virginia, .... I. C. C. ...., Aug. 8, 
1955, Div. 3. 
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55.8 Compensativeness (See also 64.00) 
55.80 Generally 


55.80 In determining the reasonableness of competitive rates, con- 
sideration must be given to their compensatory character. Failure to show 
cost data and competitive necessity basis for finding that proposed rates are 
not shown to be just and reasonable. I & S M-6122, Iron and Steel—Freer 
Motor Transfer Co., .... M. C. C. ...., Aug. 11, 1955, Div. 3. 


55.80 Proposed rate found to constitute an unfair and destructive 
competitive practice where the evidence was not persuasive that the rate is 
compensatory or that it is no lower than necessary to meet existing com- 
petition. I & S M-6201, Radio Sets—Chicago and Franklin Park to Detroit, 
cose By S.C. icccy CO Bi, 1066, Bev. S. 


55.80 In determining the reasonableness of competitive rates, con- 
sideration must be given to their compensatory nature. No evidence of 
costs was submitted by respondents. The protestants show that the re- 
spondents’ system average expenses in 1952 and 1953 were 56.8 and 54.9 
cents a truck-mile, including terminal costs, and 47.4 and 45.7 cents, re- 
spectively, exclusive of such costs. Whether or not the expenses connected 
with the instant traffic are more or less than, or approximate, the system 
average, is left to conjecture. Nor is the compensatory nature of the pro- 
posed rate established by a showing that the truck-mile earnings under 
rates to other destinations, mostly for longer hauls, are lower than the 
50.14 cents under the proposed rate. I & S M-6201, Radio Sets—Chicago and 
Franklin Park to Detroit, .... M.C. C. ...., July 21, 1955, Div. 3. 


55.80 Proposed rates found unjust and unreasonable where below 
a reasonably compensatory level because the minimum truck-mile revenue 
would be less than average operating truck-mile expense for 1953 reported 
by class I motor common carriers serving the mid-Western and Rocky 
Mountain regions and the evidence indicated that the proposed rates were 
lower than necessary to permit res»ondents to share reasonably in the 
traffic. I & S M-5479, Building and Paving Material—Denver to Iowa, .... 
K.C. C. ..<c,5 iy 18, 1966, Div. &. 


55.80 Reduced motor carrier rates found just and reasonable for the 
reason that they return greater revenue per minimum truckload than the 
prior rates, and the evidence was convincing that they would not result in 
destructive competition. Proposed rail rate also approved where it also 
appeared to be compensatory and at least no lower than necessary to meet 
the motor-carrier competition. I & S M-4924, Fire Extinguishers and 


Compounds—Newark, N. J. to Chicago, .... M. C. C. ...., July 8, 1955, 
Div. 2. 

To same effect: 

Extinguisher Charges—Newark to Chicago, I & S 6157, .... I. C. C. 


., July 8, 1955, Div. 2. 
57. Tariffs 


57.3 Interpretation 
57.31 Definitions 


57.31 Where an intermediate rule provided that the rate from the 
more distant point which resulted in the lowest charge would apply, the rate 
from Philadelphia to Clarksburg, 341 miles, did not apply from Paulsboro 
to Clarksburg, 344 miles, where the intermediate rule defined a more distant 
point as one “‘which via the shortest practicable route is more distant than 
the intermediate point.” I & S M-5761, Various Commodities—Middle 
Atlantic and New England, .... M. C. C. ...., July 27, 1955, Div. 3. 
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57.34 Resolution of Ambiguities — 


57.34 Ambiguity in holding-out provision pertaining to charges on 
shipments to higher rated intermediate points resolved against the carriers 
even though the fourth-section authority cited did not require establishment 
of lower rates at intermediate points. 291 I. C. C. 353, 355. No. 31560, 
Arkansas Farmers Plant Food Co. v. Atlantic C. L. R. Co., .... I. C. C. 
coces OOLF 32, 1965, Div. 3. 


57.36 Specific v. General Provision 


57.36. The description ‘pillows or cushions, noibn’’ more specifically 
describes glider cushions than does the description ‘‘Furniture parts, noibn.”’ 
No. 31634, Joseph Horne Co. v. Pennsylvania R. Co., .... I. C. C. ... 
Aug. 5, 1955, Div. 2. 


57.36 The lower of two rates is applicable only where neither of two 
generic descriptions for which rates are published is more definite than the 
other. “Sporting goods’? found more specific for baseballs, handballs, etc. 
than “rubber goods.” 91 I. C. C. 747. No. 31582, The Seamless Rubber 
Co. v. Republic Carloading & Distributing Co., Inc., .... I. C. C. ...., Aug. 
4, 1955, Div. 2. 


57.37 Points or Areas Covered 


57.37 Respondent rail carriers expected to amend their tariffs so 
as to define clearly the areas in which collection-and-delivery service under 
rates on freight loaded in trailers and transported on flat cars is to be 
performed. I & S 6214, Trailers on Flat Cars—Eastern Territory, 

I. C. C. ...., July 6, 1955, Commission. 


57.38 Resolution of Conflicting Provisions 


57.38 Commodity tariffs must be read in the light of the governing 
classification to determine what is included under a generic description. 
No. 31500, B. C. Christopher & Co. v. Atchison, T. & S. F. Ry. Co., 
I.C. C. ...., July 21, 1965, Div. 3. 


57.39 Particular Provisions 


57.39 A 12 percent increase authorized on “Grain, grain products, 
and grain by-products, and articles taking the same rates,’’ in Ex Parte 
No. 175, found not applicable to soybeans, inasmuch as grain and soybeans 
are members of separate and distinct families. No. 31500, B. C. Christopher 
& Co. v. Atchison T & S. F. Ry. Co., .... I1.C. C. ...., July 21, 1955, Div. 2. 


58. Charges 
58.0 Generally 
58.00 Applicable Charges Determined 


58.00 Applicable rate basis on shipments of plastic vegetable crispers, 
or hydrator pans, transported by defendant motor common carriers from 
St. Clair, Mich., to Galesburg, Ill., determined. MC-C-1582, Midwest Mfg. 
Corp. v. Dohrn Transfer Co., .... M. C. C. ...., July 8, 1955, Div. 3. 


58.5 Transit 


*? 


58.50 Generally 


58.50 In a number of proceedings wherein transit privileges at par- 
ticular points were inadvertently omitted from tariffs and later restored, 
the failure to provide for transit during the intervals was found to have 
resulted in unreasonable charges. 286 I. C. C. 342, 288 I. C. C. 507. No. 
30827, Commercial Shearing & Stamping Co. v. Atchison, T. & S. F. Ry. Co., 
occcks Wa We 0ccey SU BB, Bee, DE. O 
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58.8 Switching 
58.80 Generally 


58.80 Charges on specified switch movements at Memphis found not 
shown to have been unjust or unreasonable, and complainant not shown 
to have been damaged by any discrimination or undue prejudice. No. 31511, 
Sub 1, Wolf River Terminal & Warehouse Co. v. Illinois Central R. Co., 

.-1C.C. ...., July 13, 1955, Div. 2 (embraced in No. 31511). 


58.80 Per diem reclaims charged in connection with switch movements 
at Memphis, Tenn., on interstate traffic switched to and from industries 
located on the lines of defendant rail carrier within the switching limits 
of Memphis and interchanged with complainant, a common carrier by water, 
found not shown to have been unjust, unreasonable or otherwise unlawful. 
No. 31511, American Barge Line Co. v. Illinois Central R. Co., .... I. C. C. 

, July 13, 1955, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of Reasonabl 


60.01 It is not sufficient for a proposed rate to be merely ‘“‘com- 
pensatory.” Rates and charges of common carriers must be subjected to 
broader tests than that they be only high enough to avoid confiscation. 
Among other things, they are required to be just and reasonable and to 
conform to just and reasonable classifications of the property transported. 
‘This means that each rate should be reasonably compensatory; that is, each 
rate should contribute its fair share of the revenue required to enable the 
carriers to render adequate and efficient service, considering all the incidents 
which affect the movement of traffic. The value of the service is one of 
these incidents, as are competition and cost of service. Compare 61 M. C. C. 
159. I & S M-5673, Coffee—San Francisco to Utah, .... M. C. C. ...., 
Aug. 10, 1955, Div. 2. 








62. Rate Comparisons 


62.0 Generally 


62.01 Standard of R ableness 


62.01 The mere showing that the rates on washing machine tubs 
in the black (semi-processed) were less than those on enameled (finished) 
does not establish former was unjust and unreasonable. Citing 277 I. C. C. 
775. No. 31647, Universal Major Electrical Appliances, Inc. v. Baltimore 
& Ohio R. Co., et al., .... I1.€.C. ...., July 11, 1965, Div. 3. 


62.03 Similar Transportation Characteristics 


62.03 Proposed motor carrier rates found not shown to be just and 
reasonable, by comparison with other rates which are approximately the 
same, since there was no evidence showing circumstances under which the 
compared rates were established. I & S M-6270, Dried Milk—Minn.—To 
Chicago and Milwaukee, .... M. C. C. ...., Aug. 10, 1955, Div. 3. 


62.04 Normalcy of Compared Rates 


62.04 There is no warrant for recognizing the level of the truck- 
competitive commodity rates as a basis for an award of reparation. No. 
21556, Newman Construction Co. v. Atlanta & West Point R. Co., 

b covey CUD 21, 2965, Div. 3. 
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62.05 Reasonableness of Compared Rates 


62.05 Rate comparisons indicated that the defendants maintained | 
some commodity rates lower than the assailed rate on coiled wire rods, in 
carloads, from Portsmouth, Ohio to Crawfordsville, Ind., but failed to show 
that any of the compared rates should be considered a reasonable maximum. 
No. 31527, Mid States Steel & Wire Co. v. Baltimore & O. R. Co., 

I. C. C. ...., July 12, 1955, Div. 3. 


62.06 Paper Rates 


62.06 The mere fact that the rate on the same commodities to Balti- 
more is 5 cents higher, for a haul 99 miles longer than to Philadelphia, does 
not constitute justification for proposed rate in the absence of evidence 
that there is a movement under the rate to Baltimore. I & S M-5761, 
Various Commodities—Middle Atlantic and New England, .... M. C. C. 
oceee CGY BT, 1966, Div. S. 


62.6 Industrial Manufactures 
62.61 Iron & Steel Articles 


62.61 Proposed reduced rate on sheet iron and steel cans shown to 
be just and reasonable, by a showing that it is on approximately the same 
level as numerous commodity rates on the same or similar articles from 
and to the same territories. I & S 6320, Iron or Steel Cans—Chicago, IIl., to 
New York, N. Y., ....1.C.C. ...., Aug. 1. 1955, Div. 2. 


62.64 Construction Material 


62.64 Rates on wallboard from Buffalo, N. Y. to transcontinental 
territory not shown to have been unjust or unreasonable, in absence of 
showing as to the relation of rates on wallboard and the compared fiberboard 
from Buffalo to destinations other than in Pacific coast territory. No. 31401, 
Certain-Teed Products Corp. v. Atchison, T. & S. F. Ry. Co., et al., ... 
Lc. Cc, ...., daly 8, 1966, Div. &. 


62.8 Necessaries 
62.87 Household Fixtures, Appliances & Instruments 


62.87 Reduced motor common-carrier rate on radio receiving sets 
and other articles from Chicago and Franklin Park, IIl., to Detroit, Mich., 
found not shown to be just and reasonable. I & S M-6201, Radio Sets— 
Chicago and Franklin Park to Detroit, .... M. C. C. ...., July 21, 1955, 
Div. 3. 


63. Value of Service 


63.0 Generally 
63.01 Standard of Reasonableness 


63.01 As stated by Division 3 in 52 M. C. C. 403, 408, the Commission 
fails in its duty under the Act and national transportation policy if rates on 
articles which can and properly should bear a relatively high transportation 
charge, such as cigarettes and smoking tobacco, “are allowed to gravitate 
to the lower segment of the rate scale without a convincing showing that 
such traffic will be bearing its full share of the transportation burden.’ 
I & S M-5953, Cigarettes—Fargo, N. Dak. to Minn. & N. Dak., .... M. C. C. 
cocey CUES BA, BOBS, Dev. &. 
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63.5 Semi-Processed Material 
63.59 Scrap, Slag, & Waste Material 


63.59 The fact that stainless steel scrap is segregated according to 
chemical composition, is priced from $50 to $150 a ton as compared to 
$42 a ton for ordinary scrap iron, moves in open-top equipment, does not 
require expedited service, and loss and damage claims are negligible, do not 
warrant finding such rates should differ from those on ordinary scrap iron. 
No. 30983, Jessop Steel Co. v. Pennsylvania R. Co., .... I. C. C. ...., Aug. 
10, 1955, Div. 2. 


64. Compensativeness (See also 55.80) 


64.0 Generally 


64.01 Importance as a Standard 


64.01 Some showing that the proposed rates would be reasonably 
compensatory is necessary under the national transportation policy to en- 
courage the maintenance of reasonable charges for transportation services 
without unfair or destructive competitive practices. I & S M-6080, Foil— 
Richmond, Va., to Central Territory, .... M. C. C. ...., Aug. 12, 1955, 
Div. 3. 


64.01 To justify proposed rates, there must be more than pro- 
ponents mere statement that the rates will be compensatory. Since re- 
spondent motor carrier transports only petroleum and products, its system 
average truck-mile expense, 23 cents, has more validity as a measure of 
cost than in the case of carriers with diversified traffic. Therefore, rates 
returning 19.5 to 21.9 cents are not reasonably compensatory. I & S M-54738, 
Petroleum Products—Crupp, Miss., to Memphis, .... M. C. C. ...., July 
12, 1955, Div. 3. 


64.01 Proposed rate not shown to be just and reasonable where re- 
spondent conceded that it would do little more than cover out-of-pocket 
costs, but urged that it was necessary to balance more nearly its traffic 
movement. I & S M-5916, Carbon Blacks—Ponca City, Okla., to Houston, 
Ts ccs ME Ee TD ooo 35 Oe BS teem Eee o 

64.01 Proposed reduced rates found not shown to be just and reason- 
able in absence of evidence showing them to be compensatory and where it 
was acknowledged that there was no competitive justification therefor. 
I & S M-5405, Drugs, etc., N. J. to Baltimore and Washington, .... M. C. C. 
asec, Say 19, 1966, Div. &. 

64.01 Proposed rate not shown to be just and reasonable where only 
one respondent submitted operating costs. See 10 M. C. C. 275. 1&S 
M-5509, Oleomargarine—Dallas, Tex., to Birmingham, Ala., .... M. C. C. 
occee OUlY 11, 1966, Div. 3. 


64.06 Joint Line Cost 


64.06 Operating expenses of one carrier will not show compensative- 
ness of proposed rate on traffic interchanged with another. I & S M-5936, 
Loading Attachments—Wichita, Kans., To Twin Cities, .... M. C. C. ...., 
July 19, 1955, Div. 2. 


64.07 Vehicle Mile Earnings 


64.07 While both ton-mile and car-mile yields merit consideration, 
the latter are of more significance in determining the compensatory character 
of rates on heavy loading commodities. Prospective car-mile yields from 
the proposed rates at the minimum weight exceed corresponding average 
operating costs. FSA 29419, Caustic Soda to New York Metropolitan Area, 

3. Cc. GS. 
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64.07 Proposed rate shown to be compensatory by comparing its 
yield of 41.5 cents a truck-mile with that on buffing compound, 34.6 cents; 
on chewing gum, 33.9 cents; on adhesive tape, 36.9 cents; on automobile 
parts, 36.1 cents; and on drugs, medicines, and related articles, 33.6 cents, 
and truckload revenue of $333 of proposed rate and minimum with that of 
$266.40 produced by the rate and minimum on drugs and articles in the 
same rate group. I & S M-4924, Fire Extinguishers and Compounds— 
Newark, N. J. to Chicago, .... M. C. C. ...., July 8, 1955, Div. 2. 


64.07 Proposed rate found just and reasonable, where average operat- 
ing cost for transporting truckload traffic from and to the points involved 
is 35.14 cents a truck-mile, which is 2.26 cents less than the truck-mile 
revenue based on the proposed rate. I & S M-4984, Various Commodities— 
Dennis Truck Line, Inc., .... M. C. C. ...., Aug. 4, 1955, Div. 3. 


64.07 Proposed rate is reasonably compensatory where it would yield 
47.58 cents a truck-mile compared with proponent’s cost of 27.1 cents. 
I & S M-6123, Frozen Fruit Juice—Springdale, Ark., to Memphis, 

Mm. C.. 6. os 6 cy REQ. SF, 2066, Bet. 5: 


64.07 Proposed rates found not shown to be just and reasonable 
where at a 30,000-pound minimum they would produce average truck-mile 
earnings of 37.6 cents, slightly more than the proponent’s 1953 average 
expense per truck-mile of 35.3 cents. I & S M-6270, Dried Milk—Minn. to 
Chicago and Milwaukee, .... M. C. C. ...., Aug. 10, 1955, Div. 3. 


64.07 The proposed rates on asphalt tile and linoleum found just 
and reasonable where they produce earnings per truck-mile of 36.92 and 
39.03 cents, respectively. Compared earnings per truck-mile to other West 
Virginia points range from 34.41 to 40.67 cents, and average 36.37 cents, 
on asphalt tile, and from 31.82 to 41.11 cents, average 37.33 cents, on 
linoleum. I & S M-6028, Tile and Rayon Between Points in Middle Atlantic 
Territory, .... M.C.C. ...., July 14, 1955, Div. 2. 


64.07 Since the proposed minimum charge covers transportation 
of the loaded trailer to destination and return of the empty trailer to the 
point of origin, car-mile earnings must necessarily be computed on the 
round-trip distance, which results in 24.5 cents as compared to average 
revenue car-mile expense of respondents of 34.8 cents in 1953. IT &S 
6340, Allowances For Use of Trailers, .... I. C. C. ...., Aug. 12, 1955, 
Div. 2. 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 General statements as to cost of service performed, without a 
showing of the formulas or methods used in their determination, are of little 
probative value. I & S 6340, Allowances For Use Of Trailers, .... I. C. C. 

, Aug. 12, 1955, Div. 2. 


64.11 Truck-mile revenues under proposed rates on sugar, minimum 
30,000 pounds, averaging 48.2 cents, found reasonably compensatory where 
respondents’ system average expenses ranged from 35.3 to 42.6 cents. 
Average expense per truck mile for Northwestern and Midwestern regions, 
and for the entire United States, taken from reports of all class I motor 
common carriers in 1953, have little relevance to the issue of the compen- 
satory character of the proposed rates. I & S M-5249, Sugar, Bingham, 
Minn., to Iowa and Omaha, .... M. C. C. ...., July 12, 1955, Div. 2. 


64.11 System average expenses of one carrier are not determinative 
of the compensatory nature of the proposed rates over other carriers. I&8S 
M-5938, Hides—Twin Cities, Minn., to Sioux City, Iowa, .... M. C. C 
July 20, 1955, Div. 2. 








OCTOBER, 1955 103 





64.11 The proposed rate would yield vehicle-mile revenue of 49.21 
cents from San Francisco to Salt Lake City, 756 miles, compared with 
average expense per vehicle-mile of four carriers of 48.83 cents, including 
terminal expenses, and 40.37 cents, excluding terminal expenses. System 
average expenses are those incurred in the transportation of all kinds 
of traffic—low grade as well as high grade commodities, short hauls as well 
as long hauls, and shipments of various sizes and densities. System average 
expenses, therefore, cannot be safely used as an accurate guide in deter- 
mining the cost of transporting a particular commodity between two specific 
points. I & S M-5678, Coffee—San Francisco to Utah, . M. C. C. 

Aug. 10, 1955, Div. 2° 


64.11 Proposed rates held justified where on a minimum of 25,000 
pounds they would yield from 37.6 to 78.4 cents a truck-mile, for hauls rang- 
ing from 51 to 276 miles, and system-wide average expenses were 49.6 and 
47.43 cents a truck-mile, including and excluding terminal expenses, re- 
spectively, since average system-wide expenses, which include cost of han- 
dling all classes of traffic, truckloads and less-than-truckloads may not be 
considered as the minimum amounts for testing the reasonableness of the 
proposed truckload rates. I & S M-5477, Building Materials—Wenham 
Transportation, Inc., .... M. C. C. ...., Aug. 1, 1955, Div. 3. 


64.11 Use of average costs to support the reasonableness of proposed 
pick-up and delivery allowances is appropriate where the present allowances 
as well as the charges of local cartage companies are, and consistently have 
been, uniform as to all types of freight, and in performing pick-up and 
delivery of less-than-truckload shipments all kinds of freight are generally 
commingled and transported in the same vehicle. I & S M-5086, P. U. & D. 
Allowance at St. Louis and Kansas City, .... M.C.C..... , July 12, 1955, 
Div. 2. 


64.11 Proposed rate found compensatory where based upon average 
load it would yield 42 cents a truck-mile and 33.6 cents on the proposed 
minimum, compared with average expense of respondent, excluding terminal 
expense, of 29.7 cents per vehicle mile and with comparable commodity rates 
published by protestant producing revenues of 28.6 to 29.9 cents per truck 
mile. I & S M-6085, Automobile Parts—Between Detroit and Oshkosh, 
coce BEES Uc cy SR Be, aeee, es 


65. Charges for Special Services 


65.2 Terminal Service 
65.21. Pick-Up & Delivery 


65.21 Proposed reduced charge for split pick-up services at origin, 
with the addition of one more stop for partial loading in connection with 
freight loaded on trailers on flat cars, not shown to be just and reasonable. 
1& 7 6341, Freight In Trailers On Flat Cars—Delaware, L. & W. R. Co., 
oe 0 6) Be. Me Ge coe hp OE BS> BO ee Oe 


65.21 Proposed motor common-carrier charges for pick-up or delivery 
at certain points in Kentucky and West Virginia, on shipments weighing 
5,000 pounds or less, found not shown to be just and reasonable. I &S 
M-5356, Pick-Up and Delivery Charges at Kentucky and West Virginia Points, 
. .M.C.C....., July 29, 1955, Div. 3. 


65.21 Extraordinary pick-up or delivery charges which would apply 
only on less-than-truckload and any-quantity shipments of certain weights 
and only to or from certain points may not be approved in the absence of 
compelling reasons. If increased revenue is required to sustain operations, 
it should be found through normal increases applied to all traffic from and 
to all points, or reasons why this is not practicable should be disclosed. 
I & S M-5356, Pick-Up and Delivery Charges at Kentucky and West V 
Pointe, .... M. C. C. ...., July 29, 1956, Div. 3. 
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66. Class Rates 


66.0 Generally 
66.02 Docket No. 28800 


66.02 Numerous anomalous rate situations were created by the class- 
rate revision, and the Commission has recognized that the carriers were 
entitled to a reasonable period of time in which to remove such abnormali- 
ties. Citing, 294 1.C. C. 307. No. 31647, Universal ig oa Electrical Appli- 
ances, Inc. v. Baltimore & Ohio R. Co., et oe pa s0eey Ge Bee 
1955, Div. 3. 


66.04 Freight in Trailers on Flat Cars 


66.04 Rates on freight loaded on trailers on flat cars between New 
York and Buffalo, N. Y., Baltimore, Md., Philadelphia and Pittsburgh, Pa., 
Cleveland and Cincinnati, Ohio, Chicago, Ill., and St. Louis, Mo., and certain 
points contiguous or adjacent thereto, found just and reasonable. 1&8 
6214, Trailers On Flat Cars—Eastern Terri tory, . Ss lo. 0 5 
i955, Commission. 


66.5 Semi-Processed Material 
66.54 Industrial Chemicals & Acids 


66.54 Applicable rate on mixed truckload shipments of chemicals from 
Cleveland, Ohio to Brooklyn, N. Y. determined. MC-C-1639, Harshaw Chemi- 
cal Co. v. Continental Transportation Lines, Inc., July 29, 1955, Div. 2. 


66.57 Fertilizer 


66.57 Rates charged on superphosphate, not ammoniated, in bulk in 
carloads, from Florida points to Little Rock, Ark., found applicable, but un- 
just and unreasonable for the future and in some instances in the past. 
No. 31560, Arkansas Farmers Plant Food Co. v. Atlantic C. L. R. Co., 

1. 6. 0. .cccp OU BS, 1906, Div. 3. 


66.59 Scrap, Slag & Waste Material 


66.59 Rates charged on baled cotton waste, in carloads, from Ports- 
mouth, Va., to Jacksonville, Fla., found applicable and not shown to have 
been unjust or unreasonable. No. 31392, Southland Mfg. Co. v. Seaboard 
A. in B Oe, .... LC. GC. ... 5 Say 29, 2986, Dev. S. 


66.6 Industrial Manufactures 
66.61 Iron & Steel Articles 


66.61 Rates on household washing-machine tubs, in the black, in car- 
loads, from Alliance, Ohio to Baltimore, Md., found not shown to have been 
unjust or unreasonable. No. 31647, Universal Major Electrical Appliances, 
Inc. v. Baltimore & O. R. Co., et al., ....1.C. C. ...., July 11, 1955, Div. 3. 


66.68 Explosives & Munitions 


66.68 Rate on ammunition-shell shipping boxes, in carloads, from 
La Grange, Ga., to Joliet Arsenal, Ill., found applicable, and not shown to 
have been unjust, unreasonable, or otherwise unlawful. No. 31556, Newman 
Construction Co. v. Atlanta & West Point R. Co., .... I. C. C. ...., July 
11, 1955, Div. 2. 


66.8 Necessaries 
66.86 Furniture & Furnishings 


66.86 Rate charged on a carload of glider cushions from Richmond, 
Va., to Pittsburgh, Pa., found applicable. No. 31684, Joseph Horne Co. v. 
Pennsylvania R. Co., et al., .... 1. C. C. ...., Aug. 5, 1955, Div. 2. 
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67. Commodity Rates 


67.0 Generally 
67.01 All Freight Mixtures 


67.01 While long maintenance has frequently been considered as evi- 
dence of the reasonableness of rates and rules, it is not conclusive proof 
thereof. Exclusion of oyster shells from the provisions of the modified rule 
10 covering mixed carloads, after a five-year period of application, making 
the general mixed carload rule effective thereon, found not shown to have 
been or to be unjust or unreasonable. No. 31592, Mayo Shell Corp. v. 
Boston & M. R., ....1.C.C. ...., July 12, 1965, Div. 2. 


67.02 Other Commodity Mixtures 


67.02 Rates on oyster shells and related commodities, in mixed car- 
loads with other commodities, from, to and between points in Southwestern 
territory, found not shown to have been or to be unjust, unreasonable, or 
unduly prejudicial. No. 31592, Mayo Shell Corp. v. Boston & M. R., . 
I.C. C. ...., July 12, 1966, Div. 2. 


67.09 Miscellaneous Commodities 


67.09 Proposed commodity rates on abrasive cloth or paper, cellulose 
film products, cellulose tape holders, and paper sealing tape from Chicago, 
Ill., to Cincinnati, Ohio, and modified soda ash and sodium silicate on the 
return movement, found just and reasonable. I & S M-4984, Various Com- 
modities—Dennis Truck Line, Inc., .... M. C. C. ...., Aug. 4, 1955, Div. 3. 


67.1 Products of Agriculture 
67.11 Grain & Products 


67.11 Local rail rates applicable on ex-barge shipments of grain and 
grain products from Tennessee River ports and other barge-line ports of 
discharge found not to be in violation of sections 1, 2, or 3 (1) of the Act. 
No. 30744, American Barge Line Co. v. Alabama G. S. R. Co., .... I. C. C. 
...., July 18, 1955, Commission. 


67.14 Soybeans & Products 


67.14 Rates and charges collected on soybeans, soybean cake, and 
soybean meal, in carloads, from origins in Missouri, Kansas, lowa, Arkansas, 
Texas, Oklahoma, Louisiana, Minnesota and Nebraska to California destina- 
tions found applicable and not shown to have been unjust or unreasonable. 
No. 31500, B. C. Christopher & Co. v. Atchison, T. & S. F. Ry. Co., .... 
I. Cc. C. ...., duly 31, 1966, Div. 2. 


67.2 Animals & Rough Products 
67.27 Hides, Skins & Pelts 


67.27 Proposed motor common-carrier commodity rate on hides, pelts, 
or skins from Minneapolis and St.. Paul, Minn., to Sioux City, Iowa, found 
not shown to be just and reasonable. I & S M-5938, Hides—Twin Cities, 
Minn., to Sioux City, Iowa, .... M. C. C. ...., July 20, 1955, Div. 2. 


67.3 Rough Products of Mines 
67.33 Sand, Stone & Gravel 


67.33 Rates on agricultural limestone, unburnt (not ground or pul- 
verized), in bulk, in open-top cars, from Maple Grove, Ohio to points in the 
western portions of New York, Pennsylvania, and West Virginia, found un- 
just and unreasonable. Just and reasonable rates prescribed. No. 31493, 
Basic Refractories, Inc. v. Akron, Canton & Youngstown R. Co., .... I. C. C. 
coces MOQ. B, 1966, Dev. 2. 
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67.33 In a report in which lower rates on agricultural limestone, un- 
burnt (not ground or pulverized), in bulk, were prescribed, the following 
quotation from 270 I. C. C. 567 was set forth with apparent approval: ‘“‘There 
is reason for grouping the various classes of ground limestone for rate- 
making purposes where the distinguishing feature is the degree of fineness 
of the commodity, as difficulty would be encountered in attempting to estab- 
lish rates to reflect that factor alone. From a transportation standpoint, 
however, there is enough difference between ground limestone and crushed 
limestone screenings to warrant their not being placed in the same rate 
category.”” No. 314938, Basic Refractories, Inc. v. Akron, C. & Y. R. Co., 
cco s ae Gs By. o.0 05 ee. B, Bees, Bev. &Z. 


67.34 Crude Petroleum & Asphalt 


67.34 Motor common carrier export commodity rate on carbon black, 
in truckloads, from Ponca City, Okla., to Houston, Tex., found not shown 
to be just and reasonable. I & S M-5916, Carbon Blacks—Ponca City, Okla., 
to Houston, Tex., .... M.C.C. ...., Aug. 3, 1955, Div. 3. 


67.5 Semi-Processed Material 


67.52 Refined Petroleum & Oils 


67.52 Reduced rate on petroleum and petroleum products from Crupp, 
Miss., to Memphis, Tenn., found not shown to be just and reasonable. I&S8S 
M-5473, Petroleum Products—Crupp, Miss., to Memphis, Tenn., .... M. C. C. 

, July 12, 1955, Div. 3. 


67.54 Industrial Chemicals & Acids 


67.54 Authority granted, on conditions, to establish and maintain 
all-rail rates on caustic soda (sodium hydroxide) liquid (solution), in tank- 
carloads, from certain points in New York, West Virginia, Ohio, Michigan, 
Maryland, and Virginia, to destinations in the New York metropolitan area, 
without observing the long-and-short-haul provision of section 4 of the Act. 
FSA 29419, Caustic Soda to New York Metropolitan Area, ....1I.C.C....., 
Aug. 2, 1955, Div. 2. 


67.59 Scrap, Slag & Waste Material 


67.59 In numerous proceedings, commencing with 160 I. C. C. 620, 
the Commission has found unreasonable rates on scrap iron in Official terri- 
tory that exceeded 70 percent of the basic scale prescribed in 155 I. C. C. 517. 
No. 30983, Jessop Steel Co. v. Pennsylvania R. Co., .... I. C. C. ...., 
Aug. 10, 1955, Div. 2. 


67.59 Rates on domestic shipments of scrap iron, in carloads, from 
origins in Delaware, New Jersey, Maryland, and Virginia to Washington, Pa., 
found unjust and unreasonable. Just and reasonable basis of rates pre- 
scribed, and reparation awarded. No. 30988, Jessop Steel Co. v. Pennsyl- 
vania R. Co., ....1.C.C. ...., Aug. 10, 1966, Div. 2. 


67.59 Rates on import shipments of scrap iron, in carloads, from 
Locust Point, Md., and Girard Point, Pa., to Washington, Pa., found not 
shown to have been or to be unjust or unreasonable. No. 30983, Jessop 
Steel Co. v. Pennsylvania R. Co., .... 1. C. C. ...., Aug. 10, 1955, Div. 2 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Rates on iron and steel articles, in carloads, from Homestead 
and Wylie, Pa., stopped at Youngstown, Ohio, for fabrication and subse- 
quently reshipped to destinations in Colorado, Illinois, Kentucky, New 
Mexico, Texas, and West Virginia, found to have been unjust and unreason- 
able. No. 30827, Commercial Shearing & Stamping Co. v. Atchison, T. & 
8S. F. Ry. Co. ....1.60.C. ...., July 26, 1965, Div. 3. 
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67.61 Proposed reduced carload rate on tin or terne plate from 
Weirton, W. Va., Aliquippa, Pa., and Yorkville, Ohio to Tampa, Fla., found 
to be just and reasonable for application over certain routes. I & S 6827, 
Tin Plate—Weirton, W. Va., etc., to Tampa, Fla., ....1.C.C. ...., July 22, 
1955, Div. 2. 


67.61 Reduced motor common carrier rates on iron and steel angles, 
beams, and channels from Chicago, Ill., to points in Indiana, found not 
shown to be just and reasonable. I & S M-6122, Iron and Steel—Freer 
Motor Transfer Co., .... M. C. C. ...., Aug. 11, 1955, Div. 3. 


67.61 Rate on coiled wire rods, in carloads, from Portsmouth, Ohio to 
Crawfordsville, Ind., found not shown to have been unjust or unreasonable. 
No. 31527, Mid-States Steel & Wire Co. v. Baltimore & O. R. Co., . I. 

, July 12, 1955, Div. 2. 


67.61 Proposed reduced rate on sheet iron and steel cans, in carloads, 
from Chicago, Ill., to Lucaston, N. J., and New York, N. Y., found just and 
reasonable. I & 's 6320, Iron or Steel Cans—Chicago, Iil., to New York, 
i in 4s oe Be Oe x2 2 ty Oy Ee ee 


67.62 Non-Ferrous Metal Articles 


67.62 Proposed rates on aluminum and tin foil from Richmond, Va., 
to various points in Illinois, Indiana, Kentucky, Michigan, Missouri, Ohio 
and Wisconsin, found not shown to be just and reasonable. I & S M-6080, 
Foil—Richmond, Va. to Central Territory, .... M. C. C. ...., Aug. 12, 
1955, Div. 3. 


67.64 Construction Material 


67.64 Proposed motor common carrier commodity rates on asphalt tile 
and linoleum from Lancaster, Pa., to Huntington, W. Va., and rayon yarn 
from Glasgow, Va., to W. Va., and rayon yarn from Glasgow, Va., to Bridge- 
port, Pa., found just and reasonable. I & S M-6028, Tile and Rayon Between 
Points in Middle Atlantic Territory, . . M.C.C....., July 14, 1965, Div. 2. 


67.64 Proposed motor common carrier commodity rates from Denver 
to Iowa points on: (1) air entraining solution, in truckloads, found not 
shown to be just and reasonable, and (2) concrete surface awning com- 
pound, in truckloads, found just and reasonable. I & S M-5479, Building 
and Paving Material—Denver to Iowa, .... M. C. C. ...., July 12, 1955, 
Div. 2. 


67.64 Proposed motor common carrier truckload rates on building ma- 
terials and related articles from River Rouge, Mich., to certain points in 
Ohio, Pennsylvania, and West Virginia, found just and reasonable. I & S 
M-5477, Building Materials—Wenham Transportation, Inc., .... M. C. C. 

, Aug. 1, 1955, Div. 3. 

To same effect: 


Truckload rate on same articles to Shelby, Ohio. MC-C-1611, Building 
Materials River Rouge, Mich., to Shelby, Ohio, Aug. 1, 1955, Div. 3 (em- 
braced in I & S M-5477). 

67.64 Rates on wallboard, in carloads, from Buffalo, N. Y., to destina- 
tions in transcontinental territory, Pocatello, Idaho, and Butte, Mont., found 
not shown to have been unjust or unreasonable. No. 31401, Certain-Teed 
Products Corp. v. Atchison, T. & S. F. Ry. Co., et al., .... I. C. C. ...., 
July 8, 1955, Div. 3. 


67.7 Machinery, Equipment, Implements & Appliances 


67.76 Automotive Vehicles & Parts 


67.76 Reduced rate on automobile parts, minimum 20,000 pounds, 
between Detroit, Mich. and Oshkosh, Wis., found just and reasonable. I[&S8S 
M-6085, Automobile Parts—Between Detroit and Oshkosh, .... M. C. C. 

, July 27, 1955, Div. 2. 
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67.76 Proposed reduced motor common carrier rate on loading attach- 
ments from Wichita, Kans., to Minneapolis and St. Paul, Minn., found not 
shown to be just and reasonable. I & S M-5986, Loading Attachments 
Wichita, Kans., to Twin Cities, .... M. C. C. ...., July 19, 1955, Div. 2. 


67.79 All Other 


67.79 Proposed reduced motor common carrier truckload rates on fire 
extinguishers and extinguisher charges or compounds and a proposed new 
rail carload commodity rate on fire extinguisher charges or compounds from 
Newark, N. J. to Chicago, Ill., found just and reasonable. I & S M-4924, 
Fire Extinguishers and Compounds—Newark, N. J., to Chicago, Ill, .... 
mu. CO. CG. ...«, Fy b, 2966, Dev. 8. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed reduced rate on roasted coffee, minimum 40,000 
pounds, from San Francisco, Calif., and points grouped therewith, to certain 
Utah points, found not shown to be just and reasonable. I & S M-5678, 
Coffee—San Francisco to Utah, .... M. C. C. ...., Aug. 10, 1955, Div. 2. 


67.81 Rates on oleomargarine, in carloads, from Columbus, Ohio to 
Richmond and Roanoke, Va., found just and reasonable. I & S 6199, Oleo- 
margarine—Columbus, Ohio to Virginia, .... I. C. C. ...., Aug. 8, 1955, 
Div. 3. 

67.81 Proposed rates on sugar, from Bingham, Minn., to points in 
Iowa, found just and reasonable. I & S M-5249, Sugar, Bingham, Minn., to 
Iowa and Omaha, .... M. C. C. ...., July 12, 1955, Div. 2. 


67.81 Proposed motor carrier rate on oleomargarine from Dallas, Tex., 
to Birmingham, Ala., found not shown to be just and reasonable. I & 8S 
M-5509, Oleomargarine—Dallas, Tex., to Birmingham, Ala., .... M. C. C. 

, July 11, 1955, Div. 3. 


67.81 Proposed rates on cane or beet sugar from Sugar Land, Tex., 
to all points in Oklahoma, found not shown to be just and reasonable. 
I & S M-6146, Sugar—Sugar Land, Tex. to Oklahoma, .... M. C. C. ...., 
Aug. 3, 1955, Div. 3. 


67.81 Proposed motor common carrier commodity rates on foodstuffs 
from Gloucester, Mass., to Philadelphia, Pa., and on petroleum products from 
Paulsboro, N. J., to Clarksburg, W. Va., found not shown to be just and 
reasonable. I & S M-5761, Various Commodities—Middle Atlantic and New 
England, .... M.C.C....., July 27, 1955, Div. 3. 

67.83 Meat, Poultry & Dairy Products 

67.83 Proposed commodity rates on dried milk or buttermilk, minima 
20,000 and 30,000 pounds, from Litchfield, Mora and Sandstone, Minn., to 
Chicago, Ill., and Milwaukee, Wis., found not shown to be just and reason- 
able. I & S M-6270, Dried Milk—Minn. to Chicago and Milwaukee, .... 
M.C.C. ...., Aug. 10, 1955, Div. 38. 

67.84 Beverages 

67.84 Reduced motor carrier rate on frozen fruit juice, including con- 
centrates, from Springdale, Ark., to Memphis, Tenn., found just and reason- 
able. I & S M-6123, Frozen Fruit Juice—Springdale, Ark., to Memphis, 
oucg Bes OG. Gy 2s ccy ee & Eee, met S. 


67.9 Miscellaneous Manufactures 
67.91 Light Chemicals & Drugs 


67.91 Proposed reduced motor carrier rates on drugs, shampoo, and 
toilet preparations from Bloomfield and Jersey City, N. J. to Baltimore, Md. 
and Washington, D. C., found not shown to be just and reasonable. 1&8 
M-5405, Drugs, etc., N. J. to Baltimore and Washington, .... M.C.C....., 
July 19, 1955, Div. 3. 
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7.92 Leather & Rubber 


67.92 Rates charged on athletic equipment (baseballs, soft balls, hand 
balls, home pitcher plates, etc.) from New Haven, Conn., to Pacific Coast 
States, found applicable and not shown to have been or to be unjust or un- 
reasonable. No. 31582, The Seamless Rubber Co. v. Republic Carloading & 
Distributing Co., Inc., .... I. C. C. ...., Aug. 4, 1955, Div. 2. 


67.97 Tobacco & Products 


67.97 Reduced motor common carrier less-than-truckload rates on 
cigarettes and smoking tobacco, cut or granulated, from Fargo, N. Dak., 
to Breckenridge and Fergus Falls, Minn., and Wahpeton, N. Dak., found not 
shown to be just and reasonable. I & S M-5953, Cigarettes—Fargo, N. Dak., 
to Minn. and N. Dak., .... M. C. C. ...., July 21, 1955, Div. 3. 


7. EQUALITY OF CHARGES 
70 Generally 


70.2 Rate Adjustment or Practices 
70.22 Routes 


70.22 Tariffs containing restrictive provisions against ex-barge traffic 
May not be declared unlawful without some evidence that such restrictions 
have operated to the disadvantage of barge shippers or their traffic. No. 
30744, American Barge Line Co. v. Alabama G. S. R. Co., .... I. C. C. 
July 18, 1955, Commission. 


eens 


71. Intermediate Charges 


71.0 Generally 
71.00 Statutory Provisions 


71.00 When the lower rate to a more distant point does not apply 
over a route of movement through the intermediate point, the rate charged 
to the latter does not violate the long-and-short-haul provision of section 4 
of the Act. See 222 I. C. C. 303, 305. No. 31560, Arkansas Farmers Plant 
Food Co. v. Atlantic C. L. R. Co., .... I.-C. C. ...., July 22, 1955, Div. 2. 


71.3 Water Competition 
71.30 Generally 


71.30 Authority granted on conditions to establish a reduced rate on 
tin or terne plate from Weirton, W. Va., Aliquippa, Pa. and Yorkville, Ohio 
to Tampa, Florida without observing the long-short-haul provision of sec- 
tion 4 as necessary to meet water competition via Ohio and Mississippi 
rivers and Gulf of Mexico. FSA 30079, Tin or Terne Plate to Tampa, Fia., 
..-. LC. C. ...., July 22, 1955, Div. 2 (embraced in I & S 6327). 


72. Port Equalization 


72.1 North Atlantic Ports 
72.10 Generally 


72.10 The differential port rate adjustment at the ports of Boston, 
New York, Philadelphia, and Baltimore is the outgrowth of a long period 
of competitive strife. The relations between these port rates have stood un- 
changed for many years and should not be overthrown except upon definite 
proof that they are unlawful. 231 1.C.C. 21. No. 80083, Jessop Steel Co. 
v. Pennsylvania R. Co., .... I. C. C. ...., Aug. 10, 1955, Div. 2. 
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74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 A finding of undue prejudice may not be predicated upon general 
declarations as to competition or injury and a mere showing of a disparity 
in rates. 279 I. C. C. 227, 230. No. 31556, Newman Construction Co. v 
Atlanta & West Point R. Co., .... 1. C. C. ...., July 11, 1955, Div. 2. 

74.01 A finding of undue prejudice may not be predicated upon a 
mere disparity of rates. The evidence must be such as to make it reasonably 
clear that an assailed disparity in the relative levels of rates is undue and 
operates to the advantage of parties or traffic alleged to be favored and to 
the detriment of the complainant. It may not be assumed or left to inference. 
274 I. C. C. 584. No. 31560, Arkansas Farmers Plant Food Co. v. Atlantic 
ob. BR. Ce, .... LC. 6, ...., Saip 38, 2966, Div. 2. 


74.1 Competition Between The Preferred and The Prejudiced 
74.10 Generally 


74.10 General declarations as to competition and injury are insufficient 
to establish undue preference and prejudice. No. 31592, Mayo Shell Corp. 
v. Boston & M. R., ....1.C.C....., July 12, 19565, Div. 2. 


74.3 Injury to Complainant 
74.80 Generally 
74.30 The difference between one rate and another does not measure 
the damages, if any, suffered by the paying of discriminatory or unduly pre- 
judicial rates. See 289 U. S. 385. No. 31511, Sub 1, Wolf River Terminal 
& Warehouse Co. v. Illinois C. R. Co., .... ic Cc. covey OU LS, 19OS, 
Div. 2. (Embraced in No. 31511). 


75. Intrastate Rates 


75.6 Industrial Manufactures 
75.64 Construction Material 


75.64 Nebraska intrastate rates on cement found not shown to be 
unjustly discriminatory against interstate commerce, nor, to eastern Nebraska, 
to be unduly preferential of intrastate shippers or unduly prejudicial to 
interstate shippers, considering the heavy inroads made and threatened by 
truck competition and differences in transportation conditions between in- 
terstate and intrastate movements. No. 80960, Nebraska Intrastate Freight 
Rates and Charges, .... I. C. C. ...., July 18, 1955, Commission. 


75.64 Intrastate rates on cement to western Nebraska found to be 
unduly preferential of intrastate shippers and unduly prejudicial to inter- 
state shippers. Unlawfulness required to be removed. No. 80960, Nebraska 
Intrastate Freight Rates and Charges, .... I. C. C. ...., July 18, 1955, 


Commission. 
8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.04 Number of Vehicles 


80.04 The number of vehicles normally operated, owned, leased or 
controlled by the parties during the 6-month period preceding the filing of 
the application, and not only those which may have been in operation at the 
time of such filing is determinative. 49 M. C. C. 586. Vehicles used for 
transporting intrastate commerce are properly included, provided they are 
available, if needed, for transportation in interstate commerce and are 
readily adaptable to such service. 40 M. C. C. 201. Compare 52 M. C. C. 
483. MC-FC-53772, Eagle Express Co.—Purchase—Robert F. Young, Jr., 

» mw. C. ©. ..0+, Say 36, 1956, Biv. 1. 
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80.04 In computing the number of motor vehicles, a combination of 
tractor and semi-trailer is deemed a single motor vehicle, but unpaired 
tractors or semi-trailers are computed as one motor vehicle. 49 C. F. R., 
1947 Supp. 180.3. MC-FC-53772, Eagle Express Co.—Purchase—Robert F. 
Voums, d&., .... B.C. C. ..., Sy 36, 1966, Div. 1. 


80.04 After a hearing, proceedings under section 212 (b) held in 
abeyance pending consideration of applications under section 5, where the 
applications contained an alternative prayer, protestants did not raise the 
auestion of jurisdiction until almost two years after the transactions had 
been approved under section 212 (b), and the mistake in stating the number 
of vehicles was inadvertent and without an intention to misrepresent the 
facts or perpetuate a fraud on the Commission. MC-FC-53772, Eagle Express 
Co.—Purchase—Robert F. Young, Jr., .... M. C. C. ...., July 20, 1955, 
Div. 1. 


80.07 Holding Companies or Persons 


80.07 Under Section 5 (3) it is within Commission’s discretion to 
subject a non-carrier controller of two or more carriers to regulation with 
respect to section 20 (1) to (10) relating to reports, accounts, etc., and 
section 20a (2) to (11) relating to securities. Where the interest of the 
applicant in acquiring control is incidental and subordinate to its primary 
business, authorization made subject only to the filing of special reports as 
the Commission may require in the future pursuant to section 20 (1) and (2) 
of the Act. F. D. 18917, Sumpter Valley Ry. Co. Control, Div. 4. 


80.3 Dual Authority 
80.30 Generally 


80.30 Vendee operates as a contract carrier of such commodities as 
are dealt in by retail department stores, and would here acquire authority 
to transport meats, meat products, and meat. by-products, requiring re- 
frigeration from the same origin. Since this wide diversity in the com- 
modities makes it unlikely that vendee would serve the same shippers or 
receivers, the resulting dual operations are consistent with the public in- 
terest. MC-F-5861, Tennessee Cartage Co., Inc.—Purchase—Ted Beckwith, 
Aug. 9, 1955, Div. 4. 


80.4 Registered Intrastate Rights 
80.43 Of Vendor 


80.43 Findings conditioned to require concurrent purchase of intra- 
state rights which parallel acquired interstate rights and permit vendor to 
commence interstate operations after the purchase under the partial exemp- 
tion of section 206 (a). MC-F-5479, Arrow Transportation Co., Inc.— 
Purchase—W. S. A. Trucking Co., Inc., Aug. 10, 1955, Div. 4. 


80.43 Purchase found consistent with the public interest where vendor, 
through disposition of intrastate rights, no longer would be able to conduct 
operations under the second proviso of section 206 (a) competitive with 
those to be acquired by vendee. MC-F-5861, Tennessee Cartage Co., Inc.— 
Purchase—Ted Beckwith, Aug. 9, 1955, Div. 4 


81. Control of Two or More Carriers 


81.3 Competitive Operations 
81.30 Generally 


81.30 In a number of proceedings the Commission has declined to 
approve the bringing under common control of operations which, except for 
the fact of common control, would be competitive to each other. However, 
application not denied because of this, but parties advised to take steps as 
soon as practicable to effect a unification. MC-F-5628, Central Express, Inc. 
—Purchase—Clifford C. Elliott, Aug. 17, 1955, Div. 4. 
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81.31 Dual 


81.31 Since the common and contract carrier operations are not com- 
petitive with each other and serve different destinations, there appears to 
be no opportunity for indulging in discriminatory practices within the mean- 
ing of section 210, and the proposed dual operations under common control 
of applicant would be consistent with the public interest and the national 
transportation policy. MC-F-5731, Dexter M. Gould—Control—Peckham 
Trans., Inc., Aug. 4, 1955, Div. 4. 


81.7 Disposition of Control Applications 
81.71 Railroad 
81.71 Acquisition of Control Authorized In: 
Sumpter Valley Ry. Co., F. D. 18917, July 29, 1955. 
81.73 Motor Truck Authorized 


Gould, Dexter M.—Control—Peckham Trans., Inc., MC-F-5731, Aug. 4, 
1955. 


$1.74 Motor Truck Denied 


Darling, Daniel A.—Control—Brumm Transit, Inc., MC-F-5712, July 19, 
1955. 


82. Transaction Sound & Applicant Fit 


82.3 Consideration 
82.33 Intangibles 


82.33 In view of substantial credit balance in vendee’s earned surplus 
account, findings conditioned to require immediate write-off of the amount 
of property assignable to its ‘““Other Intangible Property” account as a result 
of the transaction. MC-F-5882, Chemical Tank Lines, Inc.—Purchase— 
Thomas E. Cook and Harold F. Fischer, July 25, 1955, Div. 4. 


82.87 Fixed Charges or Serial Installments 


82.37 Approval conditioned to require complete payment of the pur- 
chase price within not exceeding five years instead of eight years as agreed. 
MC-F-5756, Bell Lines, Inc.—Purchase—Lowther Trucking Co., Aug. 18, 
1955, Div. 4. 


82.37 Approval conditioned on prior submission of a properly executed 
revised agreement providing for payment of the purchase price in monthly 
installments over a seven year period in lieu of the ten year period in the 
submitted contract. Compare 56 M. C. C. 811 and 57 M. C. C. 249. MOC-F- 
5922, R. E. Baughman—Purchase (Portion)—Transcontinental Bus System, 
Inc., July 19, 1955, Div. 4. 


83. Prior Utilization of Authority 


83.2 Degree of Utilization 
83.25 Operation to Best of Ability 


83.25 Upon reconsideration, findings modified by eliminating the con- 
dition requiring cancellation of a portion of rights purchased, based upon 
the submission of a supplemental abstract of shipments showing service to 
the points involved and an explanation that economic conditions existing in 
the coal industry have depressed the volume of movement of household goods 
to and from the Altoona, Pa. area. MC-F-57438, James A. Lytle—Purchase 
(Portion)—Ralph A. Raible, Aug. 3, 1955, Div. 4. 
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83.3 Reinstitution of Operation 
83.35 Proposal By Vendee 


83.35 A mere desire on the part of a prospective purchaser to re- 
establish operations long since discontinued by the selling carrier, unsup- 
ported by evidence of a real need therefor, does not provide a sufficient basis 
for finding that the proposed transaction and the resulting resumption of 
operations would be consistent with the public interest. 50 M. C. C. 749; 
56 M. C. C. 520. Approval conditioned on concurrent cancellation of dormant 
rights. MC-F-5765, McCormick Dray Line, Inc.—Purchase—A. M. Frantz, 
Aug. 4, 1955, Div. 4. 


83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Where evidence did not show that vendor actively operated a 
portion of its routes and there was no showing of need therefor, the grant 
was conditioned upon cancellation of dormant routes. MO-F-5756, Bell 
Lines, Inc.—Purchase—Lowther Trucking Co., Aug. 18, 1955, Div. 4. 


83.92 Purchase authorized subject to the condition that all operating 
authority acquired to points not regularly served by vendor on traffic moving 
to and from points on lines of vendee be cancelled. Accordingly, purchase 
price may be adjusted downward without further authority. MC-F-5634, 
Ringsby Motor Lines, Inc.—Purchase—Motorways, Inc., Aug. 17, 1955, 
Div. 4. 


84. New Service Doctrine 
84.1 New Through Operation 


84.11 Previous Interchange 


84.11 The fact that vendor interlined the majority of shipments mov- 
ing between points in the New York-New Jersey area and points in Rhode 
Island and southeastern Massachusetts at Boston, Mass. rather than Provi- 
dence, R. I. does not mean that vendee’s proposed service through the Provi- 
dence gateway would be a new service, but merely a more direct and efficient 
routing. MC-F-5479, Arrow Transportation Co., Inc.—Purchase—W. 8S. A. 
Trucking Co., Inc., Aug. 10, 1955, Div. 4. 


84.11 Fact that there had been a limited interline service between 
certain points, in which vendor participated, must be considered in the light 
of other evidente that numerous shipments moved through such points in 
multi-line service. MC-F-5811, England Bros. Truck Lines, Inc.—Purchase 
(Portion)—North East Texas Motor Lines, Inc., Aug. 18, 1955, Div. 4. 


84.11 The lack of prior interline service between the applicants is not 
a sufficient ground for withholding approval where the evidence as a whole 
establishes that the transaction would be consistent with the public interest. 
MC-F-5669, Newsom Truck Line, Inc.—Purchase—Bill Record & Sons 
Trucking Co., July 19, 1955, Div. 4. 


84.2 Changed Pattern of Operation 
84.24 Combination of Regular & Irregular Route Authority 


84.24 Purchase authorized where the rights to be acquired cover regu- 
lar route operations within portions of the same area in which vendee is 
operating under a lease of irregular route rights for a period expiring De- 
cember 29, 1957, as the transaction is consistent with the public interest in 
other respects, but approval not to be construed as prejudging any action 
which may be taken on an application for renewal of the lease or purchase 
of the leased rights by applicant. MC-F-5745, Southern Plaza Express, Inc. 
—Purchase—English Freight Co., July 26, 1955, Div. 4. 
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84.24 Because of essential differences between regular and irregular- 
route operations no restrictions on the authority acquired should be imposed 
which would reduce the flexibility, efficiency and economy of vendee’s opera- 
tions. MC-F-5592, Roy Brothers Transp. Co., Inc.—Purchase—Maliar, .. 
M. C.C. ...., decided July 12, 1955, Div. 4. 

To same effect: 


Bell Lines, Inc.—Purchase—Lowther Trucking Co., MC-F-5756, Aug. 
18, 1955, Div. 4. 


84.3 Duplication of Authority 
84.30 Generally 


84.30 Denied where the result of approval would have been the crea- 
tion, preservation, or extension of duplicate operations by separate motor 
carriers under common control, which operations, except for the fact of 
common control, would be competitive, because, among other things, oppor- 
tunity would be afforded for unfair competitive practices. 58 M. C. C. 
487, 496. MC-F-5712, Daniel A. Darling—Control—Brumm Transit, Inc., 
July 19, 1955, Div. 4. 


$4.32 Route 


84.32 Purchase authorized where vendors routes duplicate those of 
vendee for 55 miles but on which vendee is not authorized to serve any point 
in intrastate operations or points between 30 miles in interstate operations. 
MC-F-5906, Consolidated Freightways, Inc.—Purchase—Dave M. Franklin, 
July 26, 1955, Div. 4. 


$4.33 Registrable Intrastate Authority 


84.33 Past continued performance of lawful transportation under the 
proviso of section 206 (a) (1) of the Act is evidence of a public need for 
the continuance thereof. MC-F-5623, Central Express, Inc.—Purchase— 
Clifford C. Elliott, Aug. 17, 1955, Div. 4. 


84.34 Protective Conditions 


84.34 Where proposed purchase by two vendees of vendor’s operating 
rights would have resulted in two competitive operations between the same 
terminal points in place of one by vendor, a restriction imposed to eliminate 
duplication. See 50 M. C. C. 170. MC-F-5811, England Bros. Truck Lines, 
Inc.—Purchase (Portion)—North East Texas Motor Lines, Inc., Aug. 18, 
1955, Div. 4. 


84.34 It would be inconsistent with the public interest to authorize the 
transaction if two operations should result from one existing authority. 
Accordingly, findings conditioned to preclude institution of service in inter- 
state or foreign commerce under the partial exemption of the second proviso 
of section 206 (a) of the Act based upon the intrastate rights retained. 
MC-F-5669, Newsom Truck Line, Inc.—Purchase—Bill Record & Sons Truck- 
ing Co., July 19, 1955, Div. 4. 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 Parties advised to unify vendee and non-carrier corporations 
which hold title to terminal properties and equipment used by vendee in 
terminal operations, in the interest of corporate simplification, which they 
may do without prior Commission approval unless the transaction involves 
the issuance of securities within the meaning of section 214 of the Act. 
MC-F-5756, Bell Lines, Inc.—Purchase—Lowther Trucking Co., Aug. 18, 
1955, Div. 4. 
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85.1 Service 
85.12 Single Line 


85.12 The fact that under the unification a single line service would 
evolve, differing from the former two-line service, thereby giving protestants 
keener competition is an element to be considered, but it does not follow 
that every unification must be denied when such service results, as each case 
must be decided on the basis of evidence presented. 58 M. C. C. 594. 
MC-F-5623, Central Express, Inc.—Purchase—Clifford C. Elliot, Aug. 17, 
1955, Div. 4. 


85.12 Purchase approved where the substitution of the proposed single- 
line service for the existing joint-line operations would enable vendee to 
render an improved and more efficient service to the shipping public and it 
would be able to effect economies in operation which would be in the public 
interest. MC-F-5756, Bell Lines, Inc.—Purchase—Lowther Trucking Co., 
Aug. 18, 1955, Div. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 An approved unification, which authorizes no service greater in 
scope than that legally permissible in combination, does not present the 
same problems that an application under section 207 for entirely new opera- 
tions and services raises with respect to disruption of competitive balance 
or an Oversupply of transportation. MC-F-56238, Central Express, Inc.— 
Purchase—Clifford C. Elliott, Aug. 17, 1955, Div. 4. 


85.33 Proof of Impairment 


85.33 No showing was made of any specific losses which any of the 
protestants would suffer as a result of approval of the application. It is 
significant that none of the carriers with which vendee formerly interlined 
traffic destined to points in vendor’s territory opposed the instant application 
although it would seem that their interests would be more directly concerned 
than those of protestants. Purchase approved. MC-F-5479, Arrow Trans- 
portation Co., Inc.—Purchase—W. 8S. A. Trucking Co., Inc., Aug. 10, 1955, 
Div. 4. 


85.34 Result of Temporary Operation 


85.34 Although results of operations under temporary authority are 
not controlling in unification proceedings, the generation of substantial traffic 
thereunder by vendee cannot be ignored. MC-F-5811, England Bros. Truck 
Lines, Inc.—Purchase (Portion)—North East Texas Motor Lines, Inc., Aug. 
18, 1955, Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Merger authorized, subject to the same conditions for the pro- 
tection of railway employees as those prescribed in 261 I. C. C. 672. F. D. 
No. 18917, Sumpter Valley Ry. Co. Control, July 29, 1955; F. D. 18952, 
Delaware & Bound Brook R. Co. et al., Merger, Aug. 1, 1955, Div. 4. 


86. Leases & Operating Agreements 


86.0 Generally 


86.05 Témporary Lease 


86.05 Pursuant to authority granted under section 210a (b) vendee 
leased vendor’s operating rights until final determination of the instant 
application at a monthly rental of $50, which would be applied on the 
purchase price. Temporary operations were commenced June 12, 1953. 
MC-F-5479, Arrow Transportation Co., Inc.—Purchase—W. 8S. A. Trucking 
Co., Inc., Aug. 10, 1955, Div. 4. 
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86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 


Illinois Terminal R. Co. Abandonment, F. D. 18926, .... I. C. C. 
Aug. 4, 1955. 


87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 
Delaware & Bound Brook R. Co., F. D. 18952, Aug. 1, 1955. 
87.13 Motor Truck Lines—Approved 


87.13 Merger of the Operating Authority and Property of Two or 
More Motor Carriers of Property Authorized: 


Arrow Transportation Co., Inc.—wW. S. A. Trucking Co., Inc., MC-F- 
5479, Aug. 10, 1955. 


Badger Freightways, Inc.—Edward N. Lukas, MC-F-5759, Aug. 18, 
1955. 


Bell Lines,—Lowther Trucking Co., MC-F-5756, Aug. 18, 1955. 
Central Express, Inc.—Clifford C. Elliott, MC-F-5623, Aug. 17, 1955. 


Central Truck Lines, Inc.—Spanish Trail Transport, Inc., MC-F-5934, 
July 29, 1955. 


Chemical Tank Lines, Inc.-—Thomas E. Cook and Harold F. Fischer, 
MC-F-5882, July 25, 1955. 


Consolidated Freightways, Inc.—Dave M. Franklin, MC-F-5906, July 
26, 1955. 


McCormick Dray Line, Inc.—A. M. Frantz, MC-F-5765, Aug. 4, 1955. 


Morgan Truck Service, Inc.—Raymond E. Moore and Herman Sperling, 
MC-F-5828, Aug. 3, 1955. 


Newsom Truck Line, Inc.—Bill Record & Sons Trucking Co., MC-F- 
5669, July 19, 1955. 


Ringsby Motor Lines, Inc.—Motorways, Inc., MC-F-5634, .... M. C. C. 
se euy a Zt, BOSS. 


Southern Plaza Express, Inc.—English Freight Co., MC-F-5745, July 
26, 1955. 


Tennessee Cartage Co., Inc.—Ted Beckwith, MC-F-5861, Aug. 9, 1955. 
87.17 Motor Truck Lines—Denied 


87.17 Merger of the Operating Authority and Property of Two or More 
Carriers of Property Denied: 


Goad and Slocombe, Inc.—Purchase—William H. Webb, MC-F-5633, 
Aug. 5, 1955. 
87.2 Purchase of a Portion of Franchise 
87.22 Motor Bus Lines—Approved 


87.22 Acquisition of a Portion of the Operating Authority and Property 
of One Motor Carrier of Passengers by Another Such Carrier Authorized: 


Baughman, R. E.—Transcontinental Bus System, Inc., MC-F-5922, 
July 19, 1955. 
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87.23 Motor Truck Lines—Approved 
87.23 Acquisition of a Portion of the Operating Authority and Property 
of One Motor Carrier of Property by Another Such Carrier Authorized: 


England Bros. Truck Lines, Inc.—North East Texas Motor Lines, Inc. 
—MC-F-5811, Aug. 18, 1955. 


Johnson, Lewis G.—Grand J. and Albert L. Mead, MC-F-5893, July 
26, 1955. 


Lytle, James A.—Ralph A. Raible, MC-F-5743, Aug. 3, 1955. Prior 
report .... M.C.C. ...., modified 


Red Ball Motor Freight, Inc.—North East Texas Motor Lines, Inc.— 
MC-F-5813, Aug. 18, 1955 (embraced in MC-F-5811). 








Meetings of Regional Chapters 


District No. 1 Chapter 


Ronald S. Woodberry, President, New England Motor Rate 
Bureau, Inc., 262 Washington Street, Boston 8, Massachusetts. 


Atlanta 


Paul P. Watkins, Chairman, Commerce Counsel, Atlanta Freight 
Bureau, 304 Chamber of Commerce Building, Atlanta 3, Georgia. 
Baltimore Chapter 
Henry J. Neiberding, Chairman, 1100 N. Macon Street, Baltimore 
3, Maryland. 
Meets third Thursday of each month, September through May, at 


8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 


John B. Palmer, Chairman, General Agent, Texas & Pacific Railway 
Co., 120 South La Salle Street, Chicago 3, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Rocky Mountain Chapter 


Ernest M. Smith, Chairman, Denver & Rio Grande Western Rail- 
road Co., 1531 Stout Street, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


James A. Bistline, Chairman, Southern Railway System, 15th and 
K Streets, N. W., Washington 13, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local c — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages _ of December, 1939, Journal). (Dues have been raised to $2.00 per 
member 


—118— 








OCTOBER, 1955 119 





Florida 


T. C. Maurer. Chairman. 227 West Forsyth Street. Jacksonville. 
Florida. 


Kansas City, Missouri, Chapter 


L. O. Westcott, President, Stutz & Company, 605 Manufacturers 
Exchange Building, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Stewart O. Morrison, Chairman, Monsanto Chemical Company, 1700 
South Second Street, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 


William C. Mitchell, Jr., Chairman, 140 Cedar Street, New York 6, 
N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 


Ninth District Chapter 


William P. Libby, President, T. M., Midland Cooperatives Inc., 
739 Johnson St., N. E., Minneapolis 13, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Philadelphia Chapter 


Thomas W. Browne, Chairman, Wilgus & Browne, 12 South 12th 
Street, Philadelphia, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 


Pittsburgh Chapter 


Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 
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Sabine Area, Texas 


John H. Benckenstein, President, 915 Goodhue Building, Beau- 
mont, Texas. 


Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas 


C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 


Meets: At time and place fixed by Chapter’s Executive Committee. 


Puget Sound 


Philip E. Running, Chairman, Rayonier, Inc., Skinner Building, 
Seattle, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend 
the dinner and meeting. 


San Francisco Chapter 


G. J. Pinkerton, Chairman, Hills Brothers Coffee Company, 2 
Harrison Street, San Francisco 19, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Grant E. Syphers, Chairman, 152 West Norman Ave., Arcadia, 
California. 


Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 


Richmond, Virginia Chapter 


L. E. Galaspie, President, G. T. M., Reynolds Metals Company, 
Richmond 19, Virginia. 


Southeastern Wisconsin Chapter 


Kurt B. Brandt, Chairman, 6784 W. National Ave., Milwaukee 14, 
Wisconsin. 

Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 








INT ERSTATE COMMERCE COMMISSION 
| PRACTITIONERS 


1—Maine, New Hampshire, Vermont, Massachusetts 
and Rhode Island. 


2-——Connecticut, New York and New Jersey. 


3—Pennsylvania (Bastern half), Maryland, Delaware 
and District of Columbia. 


|. District 4—Pennsylvania (Western half), Ohio and West 
hos Virginia. 


“District 5—Virginia, North Carolina and South Carolina. 


District 6—Georgia, Alabama and Florida. 


| District 7—Kentucky, Tennessee and Mississippi. 


8—Michigan, Indiana and Mlinois. 


9—Wisconsin, Minnesota, North Dakota and South 
Dakota. 


10—-Iowa, Missouri, Nebraska and Kansas. 
District 11—Arkansas, Oklahoma and Louisiana. 
District 12—Texas. 
District 13—-Wyoming, Colorado and New Mexico. 
District 14—Montana, Idaho and Utah. 
District 15—Washington and Oregon. 


District 16—California, Naveen and Arizona. 





